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Attorney-General Olney, in his late annual 
report has considerable of interest on the 
subject of the anti-trust law. In the first 
place he comments on the fact, well known to 
lawyers, that the subject matter upon which 
the statute operates and alone can operate is 
inter-state commerce and there is necessarily 
exempt from its provisions, all that immense 
mass of contracts, dealings, and transactions, 
which arise ahd are carried on wholly within 
State lines. In the next place the subject 
matter of the statute as thus limited is to be 
protected from (1) monopolies (2), attempts 
to monopolize (3), combinations or conspira- 
cies to monopolize, and (4) contracts, com- 
binations or conspiracies, in form of trusts or 
otherwise, in restraint of trade or commerce. 
But, the Attorney-General says, as all owner- 
ship of property is of itself a monopoly, and 
as every business contract or transaction may 
be viewed as a combination which more or 
less restrains some part or kind of trade or 
commerce, any literal application of the pro- 
visions of the statute is out of the question. 


Mr. Olney, summarizes as the best exposi- 
tion thus far made of the scope and bearing 
of the statute the conclusions reached by Mr. 
Justice Jackson of the Supreme Court of the 
United States, in a case decided by him while 
acting as circuit judge. These conclusions 
are in substance as follows: 1. That congress 
cannot limit the right of State corporations 
or of citizens in the acquisition, accumula- 
tion and control of property. 2. That con- 
gress cannot prescribe the prices at which 
such property shall be sold by the owner, 
whether a corporation or individual. 3. That 
congress cannot make criminal the intents 
and purposes of persons in the acquisition 
and control of property which the States of 
their res‘dence or creation sanction. 4. That 
monopoly, as prohibited by the statute, 
means an exclusive right in one party, coupled 
with a legal restriction or restraint upon some 
other party, which prevents the latter from 
exercising or enjoying the same right. 5. 
And that contracts in restraint of trade and 


commerce as prohibited are contracts in gen- 
eral restraint thereof, and such as would be 
void at common law independently of any 
statute. 


The Attorney-General says that this expo- 
sition of the statute has not so far been ques- 
tioned by any court, and is to be accepted 
and acted upon until disapproved by a tribu- 
nal of last resort, and according to it the 
cases popularly supposed to be covered by 
the statute are almost without exception ob- 
viously not within its provisions, since to 
make them applicable not merely must capi- 
tal be brought together and applied in large 
masses, but the accumulation must be made 
by means which impose a legal disability 
upon others from engaging in the same trade 
or industry. At the same time he recog- 
nizes that questions of such gravity as are 
involved in the construction of the act ought. 
not to rest upon the decision of a single judge, 
however forcible and weighty, particularly in 
view of the fact that numerous suits have 
been brought under the provisions of the act, 
and that others may be, and with the view of 
having the question involved settled by the 
court of last resort he has deemed it his duty 
to push for immediate hearing a case involv- 
ing those questions, which he -will endeavor 
to have advanced for argument at the pres- 
ent term of the Supreme Court. 

The National Corporation Reporter, says 
that lawyers cannot be too careful in their 
pleadings in case variances arise after the ad- 
mission of evidence, and instances, as justifica- 
tion for its warning, the disastrous result in 
the recent Illinois case of Wabash Western 
Railroad Co. v. Friedman, where the termini 
of the passage of a railroad traveler were im- 
properly stated in the declaration and the 
parties failed to amend. The variance we 
pointed out at the trial and the company’ s 
attorney continued to point it out until they 
were successful in catching the technical 
eyes of the Supreme Court and a judgment 
of $30,000, for damages recovered by the 
passenger was reversed and lost for the time 
being. 

In the late Illinois case of Libby, McNeil 
& Libby v. Scherman, Chief Justice Bailey, 
pointed out the proper mode of preserving 
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the question of variance and presenting it as 
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a question of law in the record as contra- 
distinguished from a question of fact covered 
by the judgment of the Appellate Court after 
review. He says: ‘‘To present the question 
of variance as one of the law, the evidence 
should have been objected to at the time it 
was offered on that ground, or, when the 
variance became apparent, counsel should 
have moved to exclude the evidence, or in 
some other appropriate way the question 
should have been so raised that the trial 
judge could have passed upon it; and, to 
properly raise the question in any of these 
modes, the variance should have been dis- 
tinctly pointed out so as to enable the trial 
judge to pass upon it understandingly, and 
to enable the plaintiff, if such course should 
become necessary, to obviate the objection 
by an amendment to the declaration. In 
none of these ways was the objection raised. 
It is true that one of the grounds assigned by 
the defendant in its motion for a new trial was 
in these words, ‘there is a variance between 
the declaration and the proof,’ but even 
there the variance was not pointed out. This 
was not sufficient. It was not incumbent 
upon the trial judge upon such challenge, to 
grope through the record in an endeavor to 
discover a variance, but it was the duty of 
the defendant’s counsel, if one existed, to 
point it out and call attention to it speci- 
fically; and, having failed so to do he must 
be deemed to have waived the objection.”’ 





NOTES OF RECENT DECISIONS. 


MunicipaL Corroration-——GOVERNMENTAL 
Acts or AGents.—In City of Kansas City v. 
Leman, decided by the United States Circuit 
Court of Appeals, for the Eighth Circuit it 
was held that where the mayor and police 
of a city close a circus that is being held on 
ground claimed to have been dedicated as a 
public graveyard, they act for the city in its 
governmental, not its corporate, capacity, 
and the maxim ‘‘respondeat superior’’ does 
not apply so as to make the city liable in 
damages for their action. The following is 
from the opinion: 


The distinction that exists between the various 
powers ordinarily exercised by municipal corpora- 
dions has been pointed out on numerous occasions, 
and is well defined. In exercising certain powers, 
such corporations act for the public at large as gov- 





erning agencies, and, for that reason, when so acting, 
they cannot be held liable fora misfeasance. When 
acting in a public capacity, as governing agencies, the 
rule of respondeat superior has no application to acts 
done by the officers of such corporations, but the re- 
sponsibility for a wrongful act rests with the officer, 
and not with the municipality. In the exercise of 
many other powers devolved upon municipal corpora- 
tions, commonly termed “corporate powers,” such 
bodies act for the special benefit of the municipality, 
orthe municipality derives some profit, emolument or 
advantage from their exercise, and, in such cases, the 
municipality is liable for acts of misfeasance done by 
its officers thatare positively injurious to individuals 

In Maxmilian v. Mayor, 62N. Y. 160, Folger, J., 
says: “There are two kinds of duties which areim- 
posed upon a municipal corporation: One is of that 
kind which arises from the grant of a special power, 
in the exercise of which the municipality is as a legal 
individual. The other is of that kind* which arises or 
is implied from the use of political rights under the 
general law, in the exercise of which it is us a sover- 
eign. The former power is private, and is used for 
private purposes; the latter is public, and is used for 
public purposes. * * * In the exercise of the 
former power, and under the duty to the public which 
the acceptance and use of the power involves,ja munic- 
ipality islike a private corporation, and is liable for 
failure to usé its power well, or for any injury caused 
by using it badly; but where the power * * * is 
conferred, not for the immediate benefit of the munic- 
ipality, but as a meansto the exercise of the sover- 
eign power for the benefit of all citizens, the corpora- 
tion is not liable for nonuser nor for the misuser by 
the public agents,” citing Eastman v. Meredith, 36 
N. H. 284. 

The distinction thus referred to is also recognized 
in the State from which this case comes (Hannon v. 
County of St. Louis, 62 Mo. 313, 318), and is stated, and 
supported by jnumerous citations, in Dillon on Mu- 
nicipal Corporations (vide 4th ed., secs. 966-968, 974.) 

In the case at bar we feel constrained to hold that 
the wrongful act complained of was done by the city 
under color of a power which it exercises as a govern- 
ing agent for the benefit of the public at large, and not 
for the advantage of the inhabitants of Kansas City, 
except as they form a part of the general public. The 
establishment of a public show, such as a menagerie, 
circus or hippodrome, on a tract of land dedicated to 
a city or town for the purposes of a graveyard, and 
actually used as such, would constitute a public nui- 
sance. A city has no more right to license a show of 
that nature ina graveyard than it has to license it to 
locate on the public streets and thoroughfares; and 
we entertain no doubt that when a municipality 
undertakes to prevent or to abate a nuisance of that 
kind by means of its police force, it is acting for the 
State asa governing agency, and not merely in the 
discharge of a purely corporate power or duty. 

In the case of Haskell vy. City of New Bedford, 108 
Mass. 208, 211, Mr. Justice Gray, then on the bench 
of the Supreme Judicial Court of Massachusetts, used 
the following language: ‘Acts done by the mayor and 
aldermen, or the mayor alone, to keep the streets 
clear of obstructions, are acts done by them as public 
officers, and not as agents of the city; and for such 
acts the city was not liable to be sued” citing Walcot 
vy. Swampscott, 1 Allen, 101; Griggs v. Foote, 4 Allen, 
195; Barney v. Lowell, 98 Mass. 570; and Fisher v. 
Boston, 104 Mass. 87. 

In a comparatively recent case—Culver vy. City of 
Streator, (130 Ill., 288, 22 N. E. Rep. 810)—it was held 
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that the city was not liable for the negligent act of one 
of its police officers while endeavoring to enforce an 
ordinance forbidding dogs to run at large without be- 
ing muzzled, for the reason that in the making and 
enforcement of the ordinance the city was acting 
merely as agent of the State in the discharge of duties 
imposed by law for the promotion of the general wel- 
fare. The court said that the ordinance was passed 
in pursuance of the police power vested inthe mu- 
nicipality, and that acts performed in the exercise of 
that power were doneina public capacity as a gov- 
erning agency, and not for the special advantage of 
the municipality. 

Itis also very generally held that a city is not liable 
for wrongful acts committed by its police officers in 
enforcing city ordinances, or in making arrests for 
alleged violations of law or local ordinances, or while 
endeavoring tosuppress an unlawful assemblage, be- 
cause while acting in such matters volice officers are 
not mere servants of the municipality, and the rule 
of respondeat superior does not apply. Buttrick v. 
City of Lowell, 1 Allen, 172; Fox vy. Northern Lib- 
erties, 3 Watts & S. 103; Calwell v. City of Boone, 51 
Iowa, 687; Odell v. Schroeder, 58 Ill. 353; Elliott v. 
Philadelphia, 75 Pa. St., 347; Dargan v. Mobile, 31 
Ala. 469; Little v. City of Madison, 49 Wis. 605, 6 N. 
W. Rep. 249; Trammell v. Russellville, 34 Ark. 105; 
Worley vy. Inhabitants, 88 Mo. 106; Dill. Mun. Corp. 
Sec. 975 

We can entertain no doubt, therefore, that for the 
acts complained ofin the present case there is no 
right of redress against the city, assuming them to 
have been done or authorized by the city, as stated in 
the plea, for the purpose of preventing a public ex- 
hibition ona tract of land dedicated and used as a 
graveyard. The act ofthe municipality in that be- 
half was an exercise of a power vested in it to pro- 
mote the general welfare, as contradistinguished from 
those corporate powers which it exercises for the 
special advantage of the municipality. 





CriminaL Law—InpicTMENT—NUMBER OF 
Granp JuRoRsS—WAIVER OF Derect.—Const. 
Iowa, 1884, Art. 5, § 15, provides that the 
grand jury may consist of any nnmber of 
members not less than five no more than fif- 
teen as the general assembly may by law 
provide. Code Iowa, §§ 231, 241, as 
amended by Acts 21st Gen. Assem. ch. 42, 
provide that grand juries in counties of more 
than 16,000 inhabitants shall be composed of 
7 members, to be chosen from 12 drawn for 
that purpose... It was held by the Supreme 
Court of Iowa in State v. Belvel, 56 N. W. 
Rep. 545, that an indictment found by a grand 
jury of 5 members, in a county of over 16,- 
000 inhabitants, though defective, was not 
void, and that defendant waived such defect 
by failure to take advantage of it before 
pleading to the indictment. The question as 
whether there was a waiver of defendant’s 
rights in the matter, by failure to plead, did 
not seem to the court so difficult of deter- 
mination as the question what effect should 





be given to the acts of a grand jury composed 
of but five jurors when seven are required by 
law. The court cites as controlling authority 
quite an array of Iowa cases and also Peo- 
ple v. Petrea, 92 N. Y. 143. Kinne, J., dis- 
sents from the conclusion of the court in the 
following opinion : 


I concur in the opinion of the majerity of the court, 
except as tothe holding that the indictment was not 
void, and that defendant has waived his right to object 
thereto. As to these conclusions I dissent. I am not 
unmindful that it is the policy of our law, asis evi- 
denced by statute and the decisions of this court, to 
require that mere irregularities and informalities 
touching the manner of impaneling the grand jury 
and the like must be taken advantage of before plead- 
ing to the indictment. I cannot agree, however, that 
the original organization of a grand jury, composed 
of a less number of persons than the constitution and 
laws require, is such an irregularity as is contem- 
plated, or as may be waived by any act of the defend- 
ant. It is conceded that in this casethe grand jury 
which found the indictment was composed, when it 
was impaneled, of but five persons, whereas in the 
county of Taylor it required seven persons to constitute 
a legal grand jury. It will be observed that this is not 
a case where the grand jury was, in the first instance, 
made up of the legal number, and afterwards reduced 
by challenge or otherwise. A grand jury originally 
composed of a less number of persons than is provided 
by the constitution and laws is in fact not a grand jury 
atall. Such a body possesses no more power than 
any other five men who should assume to act asa 
grand jury. Nor can it be said that the fact that they 
are impaneled by the lawfully constituted authorities 
will validate their illegal organization. The jurisdic- 
tion of the trial court is obtained only by virtue of an 
indictment found and returned by a grand jury. If, 
then, there is a fatal defect in the organization of the 
body which must find the indictment, it renders void 
all subsequent proceedings. Itis not a mere irregu- 
larity which can be cured or waived, but an essential 
matter which avoids an indictment found by the body 
thus illegally constituted. This question has never 
been decided in this State. It is an important one. If 
the doctrine of the majority opinion is to prevail, 
what is to prevent the finding of an indictment under 
color of law by any body of men greater or less than 
is provided for by our constitution and laws, and the 
trial of a defendant thereon in case he fails to make 
timely objection thereto? Thus may the absolute 
guaranty of the constitution and the protection which 
the law affords to the citizen charged with crime be 
abrogated and annulle1 because of a failure of de- 
fendant tv insist” upon his legal rights. Such a doc- 
trine carries the law of waiver, as applied to persons 
on trial for a crime, to an unwarranted extent. The 
statutes of Florida require that 15 persons shall be 
drawn to serve as grand jurors. In Gladden v. State, 
12 Fla. 566, it appeared that only 14 persons were thus 
drawn. No error was assigned by the plaintiff. The 
court said: “From a careful inspection of the first 
page of the record we find only fourteen persons were 
drawn to serve as grand jurors during the term at 
which the indictment was found. The statute regu- 
lating the organization of grand juries eannot, by any 
known rule of construction, be held to authorize this; 
and, while no such error is assigned by the plaintiff, 
yet itis apparent upon the record, and, this being a 
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capital crime, the court cannot pass it by without 
notice. Noman should be tried for a capital crime 
upon an indictment of this character.”” It was held 
that there must be 15 grand jurors on the panel as 
originally drawn, and that the error vitiated all the. 
subsequent proceedings, in the case. In Brannigan 
v. People, 3 Utah, 489, 24 Pac. Rep. 767, it was held 
that, where a grand jury of 17 men was impaneled, 
and the statute required that the grand jury should 
_ consist of “twenty-four eligible men to serve as grand 
jurors,” and that “said twenty-four men shall consti- 
tute a grand jury,” an indictment returned by a grand 
jury organized with 17 members was void. It was 
also held that it was not too late after the verdict to 
look into the record when the indictment by which 
the prisoner was charged was found by an unlawful 
grand jury. In Finley v. State, 61 Ala. 205, it is said: 
“But if its records affirmatively disclose that a body 
of men has been organized as a grand jury, in viola- 
tion of the statutes which prescribe the mode of 
organizing such a jury, clothed with the powers of 
making presentments which operate as criminal 
accusations against the citizen, all the acts of that 
body must be pronounced void; no solicitation or 
laches on the part of the accused can cure the illegality. 
It would be ground of motion in arrest of judgment, 
and, if no such motion is made, of assignment uf error 
in an appellate trivunal; and, if not assigned, it is of 
that class of errors this court must notice in obedience 
to the statute, and render such judgment on the 
record as the law demands.” As the indictment 
proceeded from and was the act of a body of men 
organized as a grand jury in violation of law, the 
judgment of conviction was reversed. In Lott v. 
State, 18 Tex. App. 627, an indictment for burglary 
found by a grand jury composed of 13 instead of 12 
persons was held by the lower court not such an error 
as could be taken advantage of by a motion in arrest 
of judgment. The Court of Appeals, while holding 
that the ground of the motion was one not provided 
by the statute, said: ‘This exclusion of other grounds 
could not, however, extend to the extent of depriving 
the defendant of a constitutioaal right, nor to the 
extent of conferring jurisdiction inhibited by the 
constitution. If he is tried in a court having 
no jurisdiction, he may interpose this objection to the 
proceeding at anystage thereof, and in any form. 
* * Our conclusion is that the matter presented by 
the motion in arrest of judgment is fundamental, and 
reaches to the very foundation of the prosecution. It 
shows that the court in which this trial and conviction 
were had was without any jurisdiction of the case. - 
* + Such being the case, it matters not in what man- 
ner, or at what stage of the proceedings, this want of 
jurisdiction is presented. If presented for the first 
time on this appeal, it would be held fatal to the eon- 
viction; or, if it affirmatively appeared from the 
record that the defendant had been convicted of a 
felony without being indicted therefor by a grand 
jury, we would set aside the conviction and dismiss 
the prosecution for want of jurisdiction in the trial 
court, although the defendant had not, in any manner, 
made the objection.” 


Divorce—ALimony—DercrezE—LIigN UPON 
Rear Estratre.—The Supreme Court of Ohio 
in Conrad vy. Everich, 35 N. E. Rep. 58, de- 
cide that in an action by the wife for divorce 
and alimony, a decree for alimony in money 


upon the lands of the husband in the county 
where it is rendered, and may be enforced 
by levy of execution upon such lands, when 
they have been conveyed by the husband af- 
ter the rendition of such decree. Dickman, 
J., after a discussion of the Ohio statute, 


says: 


The statute thus, to all intents and purposes, au- 
thorizes a money judgment as and for alimony, with 
the same force and effect, in itself, as any other judg- 
ment for the payment of money. 

It is contended in argument that alimony is not a 
debt, and, if not, that it is difficult to see how it isa 
lien, unless expressly made so by the court. But in 
Lockwood v. Krum, 34 Ohio St.1, itis well said by 
Boynton, J.,in delivering the opinion of the court: 
“The claim for alimony rests on the common-law 
obligation of the husband to support the wife in a 
manner suitable to his condition and station in life 
during the existence of the marriage relation; and 
this obligation is as binding after the commission by 
the husband of a marital offense, entitling the wife to 
a divorce, as before. In respect to such obligations, 
she may well be held to be a creditor of the husband.” 
In Chase v. Chase, 105 Mass. 385, it was held that a 
judgment for alimony inthe case of a divorce a vin 
culo, or from bed and board, creates a debt of record 
in favor of the wife, and that she is entitled, as a 
creditor, toimpeach a conveyance made by him with 
intent to defraud her. It is said by the Supreme 
Court of the United States in Barber y. Barber, 21 
How. 582, 595, that when the court, having jurisdic- 
tion of her suit, allows the wife, from her husband’s 
means, by way of alimony, a suitable maintenance 
and support, “it becomes a judicial debt of record 
against the husband, and is as much a debt of record, 
until the decree has been recalled, as any other judg- 
ment for money is.” -Andif tbe duty of the husband 
to provide proper maintenance and support for his 
wife before and after a decree of divorce is not tech- 
nically a debt, itis nevertheless a paramount obliga- 
tion springing out of a sacred relation, which, when it 
has passed into judgment, should, as such, carry with 
it the well-known binding force that attaches to judg- 
ments at Jaw. 

We have examined the adjudications in the several 
States to which our attention has been called, and we 
think that reason and the weight of authority favor 
the conclusion that a decree of divorce awarding ali- 
mony to the wife in a gross sum creates a lien on the 
husband’s realestate. Inthe case of Lawton’s Peti- 
tion, 12 R. I. 210, it was held that an allowance of 
alimony inthe sum of $100 per annum during the 
wife’s natural life, or until the further order of the 
court, to be paid semi-annually, did not constitute a 
lien, payment not having been secured by an express 
charge onthe real estate. But in thatState judgments 
are not liens upon real estate, except under levy of 
execution, and decrees for alimony are not an excep- 
tion, unless they become so by being specially charged 
upon land. In Frakes v. Brown, 2 Blackf. 295, the 
wife obtained a divorce, and a judgment for the sum 
of $550 as alimony. By virtue of a fieri facias issued 
upon this judgment, the land in question was sold, 
and Brown, the complainant, was the purchaser. In 
a bill in chancery the complainant prayed that a con- 
veyance of the Jand made by the husband to the de- 
fendant, Frakes, might be set aside as fraudulent and 





payable in gross will operate, per se, as a lien 


void. In the opinion, Blackford, J., says: ‘It is said 
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that real estate is not liable on a decree for a divorce 
and alimony. The answer to this is that here is a 
judgment against the husband fora certain sum of 
money, rendered ‘by a court having jurisdiction of 
the cause, and that every judgment of this kind, is by 
statute, alien on realestate. It is not for this court to 
look beyond the judgment in the case before us. It 
must be considered as having the same effect as all 
other judgments for the payment of money, whilst it 
stands unreversed and remains unsatisfied.”” The 
statute by which judgments became liens on real es- 
tate wasthe general enactment: “Judgments in the 
Circuit Courts are hereby made liens on the real 
estate of the defendant or defendants, from the day of 
the rendition thereof, in the county where such judg- 
ment may be rendered.” Kev. Laws Ind. 1824, 192. 
In Keyes v. Scanlan, 63 Wis. 345,23 N. W. Rep. 570, 
the complaint set out that the plaintiff recovered a 
judgment for divorce against her husband, and that 
the sum of $300 alimony, and cost of suit, were ad- 
judged in her favor. Section 2367 of the Annotated 
Statutes of Wisconsin provides that, upon the failure 
to pay the alimony adjudged to the wife, ‘the court 
may enforce the payment thereof by execution or 
otherwise, as in other cases.” In construing this lan- 
guage, the court say: ‘‘There are very satisfactory 
reasons for saying that the divorce judgment stood 
upon the same footing as ordinary money judgments, 
and beéame a lien upon the real estate of the debtor, 
liable to execution, as soon as docketed.” 

Further citations are unnecessary. These and 
similar cases illustrate the principle that a judgment 
for a gross sum should be none the less a lien on real 
estate because rendered for alimony in a divorce pro- 
ceeding. 








PRIVILEGED COMMUNICATIONS IN 
EVIDENCE. 





Not only to a decent regard for, and a just 
appreciation of, the code of ethics of the 
practice of law, medicine or religion, is to be 
atiributed that circumspect attitude of the 
lawyer, doctor or minister, with reference to 
those little matters of confidence made neces- 
sary by their relations to society, and which 
matters of confidence that same society itself 
so grossly abuses, but the legal force of the 
~elation is so different and imposes such 
grave responsibility on members of the pro- 
fessions, that a just degree of circumspection 
is absolutely imposed upon them. Not that 
they are made absolutely incompetent to di- 
vulge communications made to them in con- 
fidence, although the old English common 
law inclined towards an indulgence of this 
sort, on the ground of ‘‘public policy.’’ The 
emollient balm of ‘‘public policy’? may yet 
become the ‘‘scape goat’’ of legal ills. How- 
ever, it saves the dignity of the law from re- 
proach in respect to the rule holding legally 











sacred, confidential communications, by 
especially nullifying the rule where the confi- 
dence imposed has for its object the commis- 
sion of an’unlawful act. Of’course the priv- 
ilege is rather that of the client or patient 
than of théf’professional man, and may be 
waived or not, at ‘the pleasure of such per- 
son, and in court the refusal to waive such 
privilege raises no adverse presumption. In 
the light of an earlier day when it was the 
rule rather than the exception for men to 
‘*confess themselves’’ to their spiritual ad- 
visors, and] to do penance for their misdeeds 
according to a scale of prices befitting the 
consciences of both confessed and confessor,. 
and made known on application, it is not 
strange that this sentiment of the sacred’ 
character of such communications became for 
a time deep-rooted. The Reformation struck- 
the hardest blow at this sentiment, or prac-- 
tice. Sir Edward Coke, writing after the 
Refor mation; held inviolable these confessions 
made to spiritual advisors where treason was 
not the subject-matter. He says:! ‘*Latrones: 
rel appellatores. This branch extendeth only 
to thieves and approvers indicted of felony, 
but extended not to high treasons.’’ But the 
abuses to which this clerical privilege was- 
subjected soon led the courts into applying a 
little of the panacea of *‘public policy.’” An 
old English writer on the subject? says: “If 
it be an error to refuse to hold sacred the: 
com munications made to spiritual advisors, 
an opposite and greater errror is the attempt 
to confine the privilege to the clergy of some 
particular creed. Courts of municipal law 
are not called upon to determine the truth or 
merits of the religious persuasion to which a 
party belongs; or to inquire whether it ex- 
acts auricular confession, advises or permits. 
it—the sole question ought to be whether the 
party who, bona fide, seeks spiritual advice, 
should be allowed it freely.’’ At the present 
advanced stage of religious thought and prac- 
tice, no one could find fault with the privi- 
lege claimed in the above text. But at the 
time when Coke wrote his Institutes, this. 
privilege had been much abused by clergy 
and laity, and had become the source of much: 
danger to the State. Although obsolete to a 
certain extent, statutes may still be foun! in 
some of the States of America, readine like 


1 2 Inst. 629. 
2 Best on Ev., 2 Vol. Morgans Ed., See, 58. 
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the following: ‘‘No minister of the gospel, 
‘er priest of any denomination whatsoever, 
shall be allowed to disclose any confessions 
made to him in his professional character, in 
the course of discipline enjoined by the rules 
er practice of such denomination,’’? The 
same forcible suggestion seems to have been 
mecessary in the case of doctors. For illus- 
tration see,* which reads: ‘‘No person duly 
authorized to practice physic or surgery shall 
ibe allowed to disclose any information which 
he may have acquired in attending any pa- 
tient in his professional character, and which 
information was necessary to enable him to 
prescribe for such patient as a physician, or 
to do any act for him asa surgeon.’’ Our 
brethren of the professions of medicine and 
theology seem to have needed some special 
cautioning in the way of statutory provisions 
to prevent that most reprehensible weakness 
of humanity, ‘‘talking.’’ These same chap- 
ters contain no such caution to lawyers. 
Shall we, in consequence, take to ourselves 
the unction of Pat, a jolly tar, on board an 
English man-of-war, at about the time when 
Europe was crouching at the feet of the 
French eagle. Pat’s attention being called 
‘to a streamer at a mast-head on which ap- 
peared in large letters ‘‘The king expects 
every Englishman to do his duty,’’ and being 
twitted because no mention was made of the 
Irishman, ‘‘As that’s for Englishmen, he 
knows we will do our duty.’’ No attention 
will be paid to the discussion of privileged 
communications outside of the professional 
relations heretofore adverted to, in this 
paper, and the subject will be divided into 
two heads, and the authorities discussed 
briefly. Ina subsequent paper the question 
of liability in tort for communications of a 
slanderous or libelous nature, and all other 
confidential information of a kindred kind 
will receive attention. It would not be ex- 
pedient because of the length of the discus- 
sion, to include both in one paper. 
“1. Information of a privileged character. 
—In the case of Briggs v. Briggs,’ Judge 
‘Cooley, in passing upon the question of the 
admission of testimony of an attending physi- 


3 See 3 Rev. St. 5 Ed. N. Y. p. 690, Sec. 103; Rev. St. 
Wise. 1849, ch. 98, Sec. 75; Rev. St. Mo. 1845, ch. 186, 
Sec. 19; Rev. St. Mich. 1846, ch. 102, Sec. 85; 1 Code 
dowa, 1851, art. 2393. 






cian as to a disease of a private nature, 
where in a divorce suit it was sought to prove 
adultery, construes the Michigan statute as 

intended to protect all confidential relations 

of physician and patient, and says: ‘‘We do 

not understand the information here referred 

to (language of the statute), to be confined 

to communications made by the patient to 

the physician, but regard it as protecting, 

with the veil of privilege, whatever, in order 

to enable the physician to prescribe, was dis- 

closed to any of his senses, and which in any 

way was brought to his knowledge for that 

purpose.’’ 

This privilege is for the benefit of the 

patient, is a continuing privilege, and remains 

in force indefinitely, and can only be waived 

by the patient,® and the test of the inviolabil- 

ity of such information is its necessity to en- 

able the physician to prescribe for the patient.” 

This statutory rule of exclusion in Michigan 

seems to be based solely upon the right of 
persons to secure medical treatment without 
betrayal of confidence. The privilege, may 
of course be waived. The Indiana Supreme 
Court have repeatedly held that attending 
physicians cannot testify as to the result of 
an examination made by them in a profes- 
sional capacity, nor as to any facts observed 
or learned by them while acting in that capa- 
city. The court is governed by the authority 
of the statute.’ In the case of Masonic Mut. 
Ben. Ass’n v. Beck,’ the court approves of 
the doctrine announced in Edington v. Mut- 
ual Life Ins. Co." The language used in 
that case being: ‘‘The secrets of the sick 
chamber, cannot be revealed because the 
patient was too sick to talk, or was tempo- 
rarily deprived of his faculties by delirium, 
or fever, or any other disease, or because the 
physician asked no questions. The statute 
seals the lips of the physician against divulg- 
ing ina court of justice the intelligence which 
he acquired while in the necessary discharge 
of his professional duty.’’” And the New 


6 See Storrs v. Scougale, 48 Mich. 388. 

7 Campan v. North, 39 Mich. 606; Hueston vy. Simp- 
son, 115 Ind. 62, 7 Am. St. Rep. 409. 

8 See Grand Rapids & Ind. Ry. Co. v. Martin, 41 Mich. 
667; Scripps v. Foster, 41 Mich. 742; Fraser v. Jenni- 
son, 42 Mich. 206. 

9 R. 8, 1881, Sec. 497. 

10 77 Ind. 203, 40 Am. Rep. 295. 

0 6 Hun, 1. 

12 These cases of the Indiana Court approve this 





4 Rey. St. Mich. 1846, ch. 102, Sec. 86. 
5 20 Mich. 41. 


ruling: Masonic Mut. Ben. Ass’n v. Beck, supra; 
Excelsior Mut. Aid Ass’n vy. Riddle, 91 Ind. 84; Penn. 











all 
clic 
Sai 
fide 
tion 
bei 
can 
If 


Mut. 
769; | 
Am. 
13 | 
770; 
4 j 
1b § 
Ed., ! 
360, 





Vou. 37 


CENTRAL LAW JOURNAL. 


495 








York court has held that the rule reaches a 
physician who attends a sick person in con- 
sultation with the patient’s regular physician 
and prohibits him from disclosing information 
acquired in attending as counsel; and the 
prohibition applies to cases where the ques- 
tion of testamentary capacity arises. Our 
courts of more recent times are seldom called 
upon to determine this question as between 
spiritual advisor and penitent and the cases 
are of little interest. More liberty has been 
allowed in this direction to, the prisoner 
charged with a crime than in a case where 
the subject matter is merely civil in its na- 
ture. The people of the American States, 
many of them at least, inbued with the spirit 
of religious liberty, and the sacred character 
of the clergy, have sought by legislative act 
to place the seal of privilege upon all com- 
munications of a confidential nature between 
the spiritual advisor and the penitent. In 
Scotland, where a prisoner in custody and 
preparing for trial has confessed his crime 
to a clergyman in order to obtain  spir- 
itual advice and comfort, the clergyman is 
not required to give evidence of such con- 
fess‘on. But even in criminal cases where 
the greatest latitude is given on the question 
of this privilege to the clergy, this exception 
is not to be carried so far as to include com- 
munications made confidentially to clergyman, 
in the ordinary course of their duty.“ In 
England, the rule of the common law com- 
pels the clergyman to divulge matters of a 
confidential nature when he is called upon to 
do so in court. He enjoys no immunity 
greater than that of an ordinary witness. 
The common law has settled the responsibility 
of attorneys and counselors with relation to 
all confidential communications made by 
clients. And wherever the relation may be 
said to exist, either in law or in fact, all con- 
fidences imposed, in pursuance of such rela- 
tion, with the purpose of getting counsel and 
being advised thereon are held inviolable and 
can only be divulged by consent of client.” 
If the attorneys acts for several clients who 
Mut. Life Ins. Co. v. Wiler, 100 Jd. 92, 50 Am. Rep. 
769; Carthage T. P. Co. v. Andrews, 102 Jd. 188, 52 
Am. Rep. 653; Williams v. Johnson, 112 Jd. 273. 

13 Renihan v. Dennin, 103 N. Y. 573, 57 Am. Rep. 
770; Groll v. Tower, 85 Mo. 249. 

14 1 Greenleaf Ev., p. 345. 

% See 1 Greenl. Ey., sec, 243; 1 Best Ev., Morgan’s 


Ed., Sec. 184; Groll vy. Tower, 85 Mo. 249, 55 Am. Rep. 
360, 





make communizations of a confidential nature 
about the same subject matter he cannot 
testify of, or divulge these communications 
except by consent of all. But this privilege 
would not hold good in a controversy among 
the parties themselves. It was held by the 
Michigan Supreme Court in an early ease™ 
that any communication made to an attorney 
in fact, by a party under impression that 
such attorney had consented or agreed to act. 
as the attorney of.such party would be privi- 
leged, although the attorney himself may not 
have so understood the agreement. But im 
order to make the communication privileged, 
either in that case, or where the relation of 
attorney and client does actually exist, the 
communication must have been made te the 
attorney, by the party, as his legal advisor 
and for the purpose of obtaining his legal ad- 
vice and opinion. (See Smith v. Fell, 2 Carl- 
667.) In this case respondent had offered 
himself as a witness in behalf of the State 
and against his accomplices in the commis- 
sion of acrime. The court held that in snch 
case he coul! plead no right of privileged 
communications. The same court in a much 
later case, opinion by Mr. Justice Champlin,'* 
say ‘‘confidential communications made im 
reliance upon the supposed relation of attor- 
ney and client, whether the- party assuming 
to act as such an attorney or not, are ex- 
cluded upon the plainest principle of jas- 
tice.’’ In this case a certain person piaying 
in the role of detective had visited respomd- 
ents at the jail where they were confined andi 
assuming to be an attorney from Chieage of 
more than normal development, sought the 
confidence of respondents and finally ob- 
tained certain admissions from them made in 
the presence of others. The court by = ma- 
jority of its members held that these admis— 
sions might be shown because there was not. 
that complete secret and confidential relatiom 
of attorney and client which the law contem- 
plated should exist in order that these eom- 
munications should be privileged. There 
were other persons present and they were al- 
lowed to testify. Justice Morse condemns 
this vile practice of worming into the eenfi- 
dence of the unfortunate who is under the 
banns of the law, and he does not stint his 
terms of condemnation. He insists that sweh 


16 Alderman v. People, 4 Mich. 414. 
Ww People v. Barker, 60 Mich. 297. 
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admissions are incompetent. However, the 
majority of the court seem to have the pre- 
cedent of former decisions to rely upon. In 
Bacon v. Frisbie,'* a lawyer, who was also a 
dispenser of ‘‘liquid refreshments,’’ while at 
his place of business in his artistic profession, 
was approached by a man who after some 
preliminary talk, said: ‘‘Suppose a man 
should induce another to take a mortgage on 
a farm, and tell him there was a $5000 mort- 
gage on it ahead of his,.and it should turn 
out to be a $6,000 mortgage, would it be 
fraud?’’ The lawyer treated the case as a 
real one, and subsequently both of them 
abandoned the hypothetical form of consulta- 
tion and based their talk upon a certain real, 
existent case. The court heid that the rela- 
tion of attorney and client was established 
beyond doubt, and that every communication 
made thereafter for the purpose of obtaining 
aid and advice, was protected. And that 
although the lawyer had gone into an incon- 
gruous occupation, he was still practicing at 
the bar of justice. The lawyer in this case 
had been and was the legal advisor of this 
<lient. Former decisions of this court are 
upheld.” 

The principle upon which these communi- 
cations are privileged from disclosure applies 
to every attempt to give them in evidence. 
He who seeks the counsel and advice of a 
lawyer ought to be altogether free from the 
fear that his secrets will be disclosed, to thé 
end that he may speak fully and freely his 
mind. And the same court, in Root v. 
Wright.” said, ‘‘where parties having diverse 
or hostile interests, or claims, which are the 
subject of controversy, unite in submitting 
the matter to a eommon attorney for his ad- 
vice, they exhibit in the strongest manner, 
their confidence in the attorney consulted, 
and public policy and the interests of justice 
are subserved by placing such communica- 
tions under the seal of professional confi- 
dence, to the extent, at least, of protecting 
them against disclosure, by the attorney, at 
the instance of third persons. The Califor- 

nia court sustains this doctrine.” 
2. Information of non-privileged charac- 


18 80 N. Y. 394, 36 Am. Rep. 628. 

12 See Williams v. Fitch, 18 N. Y. 551; Britton v. 
Lorenz, 45 Jd. 51; Yates v. Almsted, 56 Jd. 632. 

20 84. N. Y.72,38 Am. Rep. 497, 

21 See Gallagher v. Williamson, 23 Cal. 331, 83 Am. 


ter.—A physician’s testimony as ‘o the con- 
dition of a sick person, is not incompetent 
where no confidential relations of physician 
and patient had existed.” In the case of 
Campan v. North, by the same court,”> dam- 
ages were claimed for a physical disability, 
alleged to have been caused by defendant’s 
violence. Held by the court ‘‘that the testi- 
mony of plaintiff’s physician that plaintiff 
had admitted to him that the disability had 
existed before the act of violence, could not 
be excluded if it did not appear that the pa- 
tient’s disclosure was necessary to enable him 
to prescribe.’’ Deceased having stated in 
an application for an insurance policy that a 
certain doctor had treated her for typhoid 
fever, in an action on the policy the physi- 
cian was allowed to state whether or not he 
had done so.* So in a prosecution for raping 
a girlunder the age of consent, where a part 
of the proof shows that the complainant had 
contracted, in consequence, a venereal dis- 
ease, an examination of the accused was 
made with his consent, while confined in jail, 
by physicians under instructions of the pros- 
ecuting attorney. These physicians were 
afterwards allowed toreveal what their exam- 
ination disclosed. There was no privity of 
the relation of doctor and patient here. The 
examination was not made for the purpose of 
enabling the physicians to prescribe for him, 
or to do any act as surgeons. But they had 
distinctly stated to him that they had come at 
the instance of the prosecuting attorney.” 
A physician would not be incompetent under 
the N. Y. Code of Civ. Proc.* to state his 
opinion as to the mental condition of a pa- 
tient, based upon knowledge obtained at 
times when he was not in any professional at- 
tendence upon her.” One suing for damages 
for negligence, who testifies minutely to the 
effect of injuries upon her health and com- 
fort, thereby waives the privilege conferred 
by the Code New York, Sec. 834, and her at- 
tending physician may then be called to prove 
that she suffered from no such injuries.” 

22 Scripps v. Foster, 41 Mich. 742; People v. Glover, 
71 Id. 3038. 

23 39 Mich. 606. 

24 Brown v. Mut. Life Ins. Co., 65 Mich. 306. 

2 People v. Glover, supra; see Campan v. North, 39 
Mich. 606; Pierson v. People, 79 N. Y. 424. 

% Sec, 834. 

27 Fisher v. Fisher, 42 N. Y. 8. R. 100; In re Peck’s 


Will, 42 N. Y. S. R. 898. . 
% ‘Treanor v. Manhattan R. Co., 41 N. Y. S. R. 6145 
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See Davenport v. Hannibal (Mo.), 18 Am. Rep. 1122. 
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Where an attorney is consulted merely as a 
friend, and where neither he nor the person 
-consulting supposes the relation of attorney 
and client to exist between them, the com- 
munications are not entitled to this privilege.” 
Disclosures to an attorney in the presence of an 
outside party are not privileged. And where 
the client has himself testified of the commun- 
ication to his attorney this may operate as a 
waiver of the privilege. A conversation be- 
tween two persons in the presence of an attor- 
ney to whose office they had gone in order to 
havea paper drawn up, may be testified to by 
the attorney in an action against one of the 
parties, there being no privity of relation like 
that of client consulting in confidence his 
lawyer.*' The relation must be strictly that 
of attorney and client or the privilege is not 
allowed.” Inthe case of Goodwin Gas Stove, 
etc. Co.’s appeal,® it was held by the court 
that matters communicated to the lawyer, by 
either one of the parties consulting with him, 
in the presence of each other, were not in 
their nature private and therefore could not 
be the subject of any confidential disclosure.* 
This privilege does not extend to a mere 
student of law in an attorneys office if not a 
regular clerk in the office, although the client 
supposed him an attorney. Nor does it ex- 
tend to one not a lawyer although supposed 
by the client to be such aone.™ Voluntary 
disclosures made by a former client after the 
relation of attorney and client has ceased to 
exist by some kind of correct understanding, 
and where these disclosures are not elicited 
by any kind of artifice on the part of the at- 
torney are not privileged, although substan- 
tially a reiteration of communications made 

2 Galtra v. Wolcott, 14 Ill. 89; Borum v. Touts, 15 
Ind. 50; Thompson v. Kelborne, 28 Vt. 570; Cady v. 
Walker, 62 Mich. 157. 

80 Hartford Fire Ins. Co. v. Reynolds, 36 Mich. 502. 
See also, as to first proposition, Barker v. People, 60 
Mich. 277. 

31 House v. House, 61 Mich. 69, 1 Am. St. Rep. 570. 
See also, Alderman v. People, 4 Mich. 414, 69 Am. 
Dee, 321; Hart. Fire Ins. Co. v. Reynolds, 36 Mich. 
502; Goodwin Gas Stove, ete. Co.’s Appeal, 117 Pa. 
St. 514. 

82 Rochester City Bank v. Suydam, 5 How. Pr. 254. 
But there need not be a general retainer. Earle v. 
Grant, 46 Vt. 113, and no fee need be paid. Cross v. 
Riggins, 50 Mo. 335. 

%8 117 Pa, St. 514, 2 Am. St. Rep. 703. 

%4 See Michael vy. Foil, 100 N. C. 178, 6 Am. St. Rep. 
586. 

% Barnes v. Harris, 7 Cush. 574; Sample v. Frost, 
10 Iowa, 266, and see also, Holman v. Kimball, 22 Vt. 
555. 


while the relation did exist. The privilege 
does not extend to cases where the attorney 
learned of certain matters concerning his 
client by observation, when they were in no 
way communicated as secrets, although the 
client may have given the same information 
at another time.” And when it becomes nec- 
essary to protect his own personal rights the 
privilege will not shut his mouth.® Neither 
does the privilege extend to extraneous or 
impertinent communications. It does not 
reach cases where the matter is not of a pri- 
vate nature, nor where the attorney was di 
rected to plead the facts as to which he is 
called to testify. And privileged communi- 
cations may lose their privileged character 
by the lapse of time. So a solicitor may not 
be compelled to disclose the contents of an 
answer before it becomes of record in the 
proper office, but may be afterwards.” Of 
course where the purpose of these communi- 
cations is unlawful they cannot be privileged. 

% Yordan v. Hess, 13 Johns. 492; Manderville v. 
Guernsey, 38 Barb. 225. 

37 Chillicothe R. R. v. Jameson, 48 III. 281. 

% Rochester City Bank v. Suydam, 5 How. Pr. 254; 
Snow v. Gould, 74 Me. 540, 48 Am. Rep. 604. 


89 Snow v. Gould, 74. Me. 540; 1 Greenleaf Ev., Sec. 
244; Neal v. Patten, 47 Ga. 43. 








CONTRACTS— PUBLIC POLICY — AGREEMENT 
NOT TO ENGAGE IN BUSINESS. 


GAMEWELL FIRE-ALARM TEL. CO. V. CRANE. 


Supreme Judicial Court of Massachusetts. 


A stipulation by a manufacturer of fire alarm and 
telegraph apparatus, on asale ofall his machinery, 
stock, letters patent, and inventions, that he will not 
for 10 years engage in the manufacture and sale of 
such apparatus, or enter into competition with the 
purchaser, either directly or indirectly, while valid in 
so far as the.patents and inventions agreed to be sold 
are concerned, is void, as against public policy, in so 
far as it prohibits the seller from engaging in the man- 
ufacture and sale of such apparatus under other pat- 
ents or under no patents at all, since the prohibition 
is not restricted as to place, and not necessary to the 
purchaser’s enjoyment of the patents and inventions 
which he had purchased. 


FIELD, C.J.: The plaintiff company and the 
defendant Crane have each appealed from the de- 
cree of the superior court. The principa] ques- 
tion is whether the following stipulation in the 
contract between the plaintiff and Crane is void. 
The stipulation is: ‘Said Crane further agrees 
not to engage in the business of manufacturing or 
selling fire alarm or police telegraph machines 
‘ and apparatus, and not to enter into competitio 
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with said Gamewell Company, either directly or 
indirectly, for the period of ten years next ensu- 
ing after the date of this agreement.”” Crane had 
been a manufacturer of fire alarm and police tel- 
egraph apparatus from the year 1856 to 1886, 
when the contract was entered into which is the 
subject of this suit. From the year 1879 to Janu- 
ary, 1891. he was a director of the plaintiff com- 
pany. In 188] he, or the firm of which he was a 
member entered into a contract with the plaint- 
iff company todo all of its manufacturing. He 
testified that the company ‘‘was to have the use 
of patents of mine for the term of ten years, and 
to give all its manufacturing to Moses C. Crane or 
Crane & Co., and they agreed not to compete with 
the Gamewell Company during that time.” This is 
the contract which was annulled by the contract 
in suit. By the contract in suit Crane sold and 
conveyed,to the company all his machinery, tools, 
draw cases, and other property used in or con- 
nected with his business of manufacturing for 
said company, including ‘‘stock supplies partly 
manufactured, and raw material of every kind in 
any way pertaining’ to said business of manu- 
facturing in his factory at Newton Highlands, in 
Massachusetts, and he agreed to transfer to said 
company exclusive rights under and control of all 
letters patent for fire alarm and police apparatus 
only, owned or controled wholly or in part by 
him, together with exclusive rights under and 
control, of all improvements in said fire alarm 
and police apparatus only, made by him up to 
the date of the contract, and he gave to said com- 
pany the ‘‘first option to purchase or obtain ex- 
clusive control for fire alarm and police purposes 
only, under any and all letters patent, improve- 
ments applicable to such apparatus which may be 
made by said Crane during the term of ten years 
next ensuing after the date of this agreement,” 
etc. The consideration to be paid was $30,000 
in cash and notes, and such unwrought stock, 
machinery, etc., as was on hand at the date of the 
transfer, and was not included in the schedule at- 
tached to the contract, was also to be paid for at 
the ‘‘cost price, to be fixed by appraisal.’’ Crane 
also agreed to let his factory to the company at a 
reasonable rext if the company desired to hire it. 
The company actually paid Crane about $47,000 
as the consideration of the contractnd the prop- 
erty conveyed. 

The plaintiff contends that the agreement ‘‘not 
to engage in the business of manufacturing or 
selling fire alarm or police telegraph machines 
and apparatus, and not to enter into competition 
with said Gamewell Company, either directly or 
indirectly, for the period of ten years,” etc., is 
not void as being in restraint of trade—First, be- 
cause itis an agreement pertaining to ‘property 
and business protected by patents;’’ secondly, 
because the restraint is coextensive only with the 
business sold, and is necessary to enable the com- 
pany to enjoy fully what it has bought and paid 
fer; and, thirdly, because it relates to a single 
commodity, not of prime necessity, and not a 





staple of commerce. See Roller Co. v. Cush- 
man, 143 Mass. 353, 9 N. E. Rep. 629; Machine Co. 
v. Morse, 103 Mass. 73; Glouscester Isinglass & Glue 
Co. v. Russia Cement Co., 154 Mass. 92, 27 N. E. 
Rep. 1005. There seems to be no reason why the 
defendant Crane should not assign the patents 
and inventions which he agreed to assign, if there 
are any, and no serious objection has been raised 
by the defendant on this part of the case. The 
defendant contends that he has a right to assist in 
forming a corporation, and to act as one of its of- 
ficers, the business of which is to manufacture 
and sell fire alarm and police telegraph machines 
which are not made under any patents owned by 
plaintiff, or under any patents which he has 
agreed to assign to the plaintiff, or which the 
plaintiff has elected to purchase, under the option 
given in the contract, even although by so doing 
* he enters into competition with the plaintiff in its 
business. He, in effect, concedes that, as far as 
the business is protected by patents which he has 
assigned or agreed to assign, the restraint is 
valid. It appears that there are ‘ta dozen or fif- 
teen concerns in the United States engaged ina 
somewhat similar business.”” The defendant 
testified that he looked up the number of patents 
pertaining to this branch of the art in 1881, and 
that there were then about 500. The defend- 
ant contends that he ought to be able to use his 
own patents for subsequent improvements applic- 
able to such apparatus if the plaintiff does not 
elect to purchase them; that he was previously a 
manufacturer of fire alarm and police telegraph 
apparatus, and not a seller thereof; that the good 
will which attached to his business was that of a 
manufacturer who did not sell his manufactures 
in the market; and that it is against publie policy 
that he should be restrained from exercising his 
peculiar skill anywhere in the United States or in 
the world for the period of 10 years. The ap- 
paratus, as the defendant contends, which he has 
a right to manufacture and sell is not secret ma- 
chinery, and is not protected by any patents 
which the plaintiff owns or has a right to control, 
but is apparatus either not protected by patents 
at all, or by patents of his own, or of some other 
persons who may chose to employ the defendant. 
The only ground, then, on which this restriction 
can be maintained is that it is reasonably neces- 
sary for the beneficial enjoyment by the plaintiff 
of the property it bought of the defendant, or, if 
this is not so, that the law in modern times does 
not regard such an agreement as against public 
policy. So far as we are aware, in every modern 
case in this commonwealth, except one where a 
contract in restraint of trade has been held valid, 
the restriction has been limited as tospace. In 
Taylor v. Blanchard, 13 Allen, 370, the parties en- 
tered into a partnership for carrying on ‘the 
trade or business of manufacturing shoe cutters,” 
and it was provided that ‘tat whatever time the 
said copartnership shall be determined and ended”’ 
the defendant ‘‘shall not, nor will at any time or 
times hereafter, either alone or jointly with or as 
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agent for any person or persons whomsoever, set 
up, exercise, or carry on the said trade or busi- 
ness of manufacturing and selling shoe cutters at 
any place within the aforesaid commonwealth of 
Massachusetts, and shall not, nor will set up, 
make, or encoursge any opposition to the said 
trade or business hereafter, to be carried on” by 
the plaintiff. The manufacture of shoe cutters 
was an art, which could be carried on only by 
persons instructed in it, and the business was con- 
fined to the plaintiff and three other persons; but 
the court held the agreement void. In Bischop 
v. Palmer, 146 Mass. 469, 16 N. E. Rep. 299, the 
plaintiff, being engaged in the manufacturing 
and selling of bed quilts and comfortables, con- 
veyed to the defendant his *‘entire business plant 
and enterprise as a manufacturer of and dealer 
in bed quilts and comfortables,”’ together with the 
good will of the business, and all the machinery, 
implements, and utensils, used by him in said 
business, and agreed ‘‘that for and during the 
period of five years from the date hereof he will not 
either directly or indirectly, in his own name or 
in the name of any other person or persons, con- 
tinue in, carry on, or engage in the business of 
manufacturing or dealing in bed quilts or com- 
fortables, or of any business of which that may 
form any part.’’ It was held that this was clearly 
illegal and void as being in restraint of trade, 
because not limited as to space. See, also, Alger 
v. Thacher, 19 Pick. 51; Pierce vy. Fuller, 8 Mass. 
223, 226; Perkins v. Lyman, 9 Mass. 522; Stearns 
v. Barrett, 1 Pick. 43; Palmer v. Stebbins, 3 Pick. 
188; Gilman v. Dwight, 13 Gray, 356; Angler v. 
Webber, 14 Allen, 211: Dean vy. Emerson, 102 
Mass. 480; Dwight v. Hamilton, 113 Mass. 175; 
Boutelle v. Smith, 116 Mass. 111; Ropes v. Up- 
ton, 125 Mass. 258; Handforth v. Jackson, 150 
Mass. 149, 22 N. E. Rep. 634. The case of Ma- 
chine Co. v. Morse, ubi supra, is the case referred 
to as an exception. The question arose upon de- 
murrer. The agreement of the defendant was 
not only to transfer his patents, machin- 
ery, etc., and all improvements and inventions, 
but ‘that he will use his best efforts for 
the perfecting of improvements in the busi- 
ness and manufacture, and for such alterations 
and combinations as may tend to insure the suc- 
cess of the same and of the company,” and that 
he ‘will do no act that may injure the company 
or its business, and that he will at no time aid, 
assist, or encourage in any manner any competi- 
tion against the same.”’ He also agreed ‘to 
serve as the superintendent of the company for 
three years,’’ etc. The plaintiff company was 
formed by the defendant and others, and the de- 
fendant’s business was transferred to it. He was 
a stockholder, and was made superintendent. 
The plaintiff agreed tv employ the defendant for 
three years, and he was actually cmployed as 
superintendent up to the time he entered upon a 
competing business. The case seems to have 
been decided on the ground that the defendant 
had agreed to give to the plaintiff his exclusive 





services with reference to his mechanical skill 
and ingenuity in all improvements, alterations, 
and combinations which would tend to insure 
the success of the plaintiff in manufacturing 
twist drills and collets. The court say that ‘the 
same principle that enables a partner to bind 
himself to do nothing in competition with the 
business of the firm ought to apply to him.”” The 
opinion proceeds to consider the English cases 
where the restriction was held not to extend be- 
yond the good will of the business which was the 
subject of the sale, or was not greater than the 
interests of the vendee required, and was not un- 
reasonable in view of all the circumstances. 
This doctrine, in England, has been carried very 
far. See Davies v. Davies, 36 Ch. Div. 359. In 
this country the courts generally have not gone 
so far, but the old law has been a good deal mod- 
ified in some jurisdictions in view of modern 
methods of doing business. See Navigation Co. 
v. Winsor, 20 Wall. 64; Fowle v. Park, 131 U. 8. 
88, 9 Sup. Ct. Rep. 658; Ellerman v. Stockyards 
Co. (N. J. Ch.), 23 Atl. Rep. 287; Association v. 
Starkey, 84 Mich. 76,47 N. W. Rep. 604; Mat- 
thews v. Associated Press (N. Y. App.), 32 N. E. 
Rep. 981; Oliver v. Gilmore, 52 Fed. Rep. 562; 
Match. Co. v. Roeber, 106N. Y. 473, 13 N. E. 

Rep: 419; Whitney v. Slayton, 40 Me. 224. In 
thfe present case the plaintiff did not buy the good 
will of a mercantile business, and the defendant, 
Crane had no customers for fire alarm and police 
telegraph machines and apparatus. The plaintiff 
gets everything it bought if it gets the tangible 
property and the letters patent and the improve- 

ments which the defendant Crane agreed to con- 

vey. The stipulation that Crane will not for 10 
years manufacture or sell fire alarm or police tele- 

graph machines and apparatus, although under 
patents, in which case it has refused to buy, or 

under no patent at all, will tend to give the 
plaintiff a monopoly of the business. To exclude 
a person from manufacturing or selling anywhere 
in the United States or in the world machinery 

designed for certain purposes, in which that per- 

son has acquired great skill, may operate to im- 

pair his means of earning a living. The stipula- 

tion seems to us to be something more tban is 

reasonably necessary to protect the plaintiff in 

the emjoyment of the property it bought, even 

if that should be adopted as the test, upon which 

we express no opinion. The principal object of 
the stipulation was, we think, to prevent the 

manufacture or sale by the defendant of any in- 

struments which would serve the same purpose as 

those made and sold by the plaintiff, and thus to. 
enable the plaintiff more completely to control 

the market. Large cities and towns cannot well 

do without some kind of fire alarm and police 
telegraph apparatus, and it is an article of neces- 
sity for such municipalities. We are of the opin- 
ion that under our decisions the stipulation must 
be pronounced void as against public policy. If 
there is to be a change in the law, as heretofore 
many times declared by this court, we think it is 
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for the legislature to make it. See Factor Co. y. 
Adler (Cal.), 27 Pac. Rep. 36; Taylor v. Sour- 
man, 110 Pa. St. 3, 1 Atl. Rep. 40; Richardson v. 
Buhl, 77 Mich. 632, 43 N. W. Rep. 1102; Herres- 
hoff v. Boutineau (R. I.), 19 Atl. Rep. 712; Strait 
v. Harrow Co. (Sup.), 18 N. -Y. Supp. 224; An- 
derson v. Jett (Ky.). 12S. W. Rep. 670; Urmston 
v. Whitelegg, 63 Law T. R. \N.S.) 455; Peris v. 
Saalfeld [1892], 2Ch.149. For these reasons a 
majority of the court are of opinion that the de- 
cree against Crane should be substantially af- 
firmed as to the assignment of patents and in- 
ventions and as to costs, and should be reversed 
as to the rest. The decree in favor of Coal should 
be affirmed. So ordered. : 

Nore.—We had occasion, in a former note, to con- 
sider the cases upon this subject somewhat exhaust- 
ively. See, note to Sternberg v. O’Brien, 33 Cent. L. 
J. 224, 227. The conclusion there reached, from a 
comparison of the cases, will be seen to be in close 
conformity with the doctrine of the principal case. 
It was expressed as follows: ‘‘That while the law, 
will not lend its aid by sustaining the validity of a 
contract, the purpose, object and tendency of which 
is to create a monopoly, yet where the subject-matter 
of the contract is a monopoly which the law recog- 
nizes, such asa patent-right or a secret process of 
manufacture, it cannet be held invalid as tending to 
establish a monopoly by the restraint of trade.” It is 
also added that ‘‘where a party by his enterprisaand 
energy has succeeded in extending his trade until he 
has a practical monopoly, a stipulation in the con- 
tract by which he disposes of it, protecting his pur- 
chaser from his competition will not be deemed with- 
in the rule.” . 

In other words the policy of the law is against the 
creation of the monopoly; but where a monopoly has 
already come into existence under such circumstances 
as entitle it to legal recognition, the policy of the law 
does not prohibit its transfer by the person, who is 
entitled to enjoy it, to another. The antagonism of 
the law to the creation of a monopoly is aptly illus- 
trated by the case of More v. Bennett, 34 Cent. L. J. 
304, and note, p. 306. There the Supreme Court of 
Iilinois held that the by-laws of a stenographers asso- 
-ciation, whereby the members bound themselves not 
to work at less than certain fixed rates, except in 
competition with persons not members of the 
association are void as against public policy and inre- 
straint of trade, that an action will not lie by one 
member against another for damages occasioned by 
underbidding him. Inthe note a number of cases 
are collected to the effect, that Combinations for the 
purpose of raising the prices of commodities, by 
the prevention of competition, are in restraint of 
trade and void as against public policy. 34 Cent. L. 
J. 306. The same doctrine controlled the decision of 
the Texas Supreme Court in Texas Standard Cotton 
Oil Co. vy. Adoue, 35 Cent. L. J. 46. There the con- 
tract, between two syndicates of cotton seed oil mills, 
provides that one, the plaintiffs, should deliver the en- 
tire product of their mills to the other, defendants, 
and receive a certain guaranteed profit per ton, fixed 
the prices to be paid for cotton seed, to be changed 
only by “‘mutnal agreement of the parties;” provided 
that defendants should fix the minimum prices at 
which the products of the mills should be sold; and 
regulated the places at which cotton seed might be 
purebased and shipped. The court held that the 
manifest purpose and natural tendency of the con- 





tract was to reduce competition and impose unrea- 
sonable restrictions and that it was contrary to pub- 
lic policy and void. 

The doctrine of these cases is fully recognized and 
enforced in the most recent decisions. 

In Vulcan Powder Co. Hercules Powder Co., 96 
Cal. 510, a division of territory, by business rivals, 
was held void as tending to create a monopoly under 
Civil Code Cal. §§ 1673-1675, which is a substantial re- 
enactment of the common law. See also, Boyle y. 
Adams, 52 N. W. Rep. 860; Strait v. National Harrow 
Co., 18 N. Y. Supp. 224; Judd v. Harrington, 18 
N. Y. Supp. 406, 34 N. E. Rep. 790; National 
Ben. Co. v. Union Hospital Co. (Minn.), 32 Cent. L. 
J. 241; and Western Wooden-ware Ass’n vy. Starkey, 
32 Cent. L. J. 186, with an elaborate note by 8.8, 
MERRILL, discussing the authorities. 

The ruling of the principal case, that the mere fact 
that the contract includes inits provisions a lawful 
monopoly like a patent-right, as to which it must be 
held valid, will not have the effect to validate the gen- 
eral provisions therein in restraint of competition, 
has been happily applied by the Supreme Court of Cali- 
fornia in Vulean Powder Co. v. Hercules Powder 
Co., 96 Cal. 510, in which it is held that althougha 
trader may sell a patent-right and proteet his assignee 
by an agreement to refrain from any acts which 
would lessen its value, and neither to use the patent 
nor to interfere in any way with the profit to be de- 
rived from it, but that several persons or companies 
cannot legally enter into a business combination to 
control the manufacture or sale or price of a staple of 
commerce merely because some of the contracting 
parties have letters patent for certain grades of that 
staple. 

Another phase of the rule that a legitimate mon- 
opoly may be the subject of a valid contract is found 
in a recent decision of the English Chancery Division 
in Maxim Nordenfelt Guns and Ammunition Co.v. 
Nordenfelt, 67 Laws T. (N. S.) 469, where it is held 
that a contract by the managing director that the 
company should have the full and exclusive benefits 
of all inventions and inprovements that he might 
make or discover and that he would enable them to 
obtain patents therefor is not void as in restraint of 
trade or contrary to public policy. 

WILLIAM L. MURFREE. 





CORRESPONDENCE, 
THE TEXAS RULE OF DAMAGES IN TELEGRAPH CASES. 


To the Editor of the Central Law Journal: 

Referring to your mention of the so called Texas 
rule in regard to the recovery for mental an- 
guish in telegraph cases, 37 Cent. L J., 449, we beg 
to call your attention to the fact that the Supreme 
Court of Missouri is on the side of the majority 
of courts on this question. See Connell v. Western 
Union Telegraph Company, 22 S. W. Rep. 345. The 
same conclusion was reached about the same time in 
an unreported case in the St. Louis Court of Appeals. 

KARNES, HOLMES & KRAUTHOFF. 
Kansas City, Mo. 





a rn a 


BOOK REVIEWS. 


CASSODAY ON WILLS. 

The contents of this volume are taken from 4 
series of lectures delivered to the senior classes of the 
college of law of the University of Wisconsin. The 
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lectures, as the author states, are based upon the old 
English statutes which were in force as a part of the 
common law in the thirteen American colonies, 
and which have since, with some slight modifications, 
become the law of wills in the several States. The 
author is professor of constitutional law in the Uni- 
versity of Wisconsin and a justice of the Supreme 
Court of Wisconsin. There are five chapters, treat- 
ing in detail of the nature, origin and history of wills, 
their execution, witnesses and the attesting clause, 
revocation of wills, the right and capacity to make 
wills, probate jurisdiction and the general principles 
-of construction of wills. The text is well prepared 
and citation of authorities abundant. The work is es- 
sentially a practical one,:and of good value to the law- 
yer who does not care to wade through a mass of 
theory to get at substantial results. Though nota 
large work—but little over three hundred pages—it 
contains the meat and substance of the subject clearly 
stated and amply illustrated by authorities. Published 
by West Publishing Co. St. Paul, Minn. 


PHILLIPS ON MECHANICS LIEN. 

The profession will undoubtedly welcome this vol- 
ume. Since the publication of its second edition— 
the present being the third—the subject of mechanics 
liens has developed amazingly and the number of 
cases increased inas great a proportion. We have 
long thought it time for a new treatise on the subject 
and we know of no better one fitted, at least in point 
of experience, to give it to us than the author of this, 
Judge Phillips. It would give us great pleasure, if 
space permitted, to enter into a careful! analysis and 
review ofthis work which we regard as one of the best 
that has lately made its appearance. But it will have 
to suflice us to say that in point of ability of treatment, 
style of the text, and exhaustiveness of the citations 
the work is in every way worthy of praise. There 
seems to be nothing in its pages suggestive of 
criticism. It will probably be regarded by the pro- 
fession, as it certainly is by us, as the standard work 
on mechanics liens. There is an appendex of forms 
and a very good index. The book contains nearly 
nine hundred pages, is well printed and bound, and is 
published by Little-Brown & Co. Boston, Mass. 
KNIGHT’S PATENT OFFICE MANUAL. 

This book contains the law and practice of cases in 
the United States patent office and the courts holding 
a revisory relation thereto, its purposes being to 
facilitate the labors of inventors and attorneys in 
the United States patent office by a convenient sum- 
mary ofthe more important rulings governing pro- 
ceedings in that bureau. The work is doubtless of 
great value to practitioners in that line. Published 
by Little-Brown & Co. Boston, Mass, . 








BOOKS RECEIVED. 


General Digest of the Decisions of the Principal 
Courts in the United States, England and Canada. 
Refers to all reports Official and Unofficial first 
Published during the Year Ending September 
1893. Including the L. R. A., The I. S. Com. and 
United States Supreme Court Reports, L. Ed. An- 
nual. Being Volume VIII. of the series. Pre- 
pared and Published by the Lawyers’ Co-opera- 
tive Publishing Company, Rochester, N. Y. 1893. 

A Treatise on Trusts and Monopolies, containing An 


Exposition of the Rule of Public Policy against 
Contracts and Combinations in Restraint of 





Trade, and a Review of Cases, Ancient and 
Modern. By Thomas Carl Spelling, of the San 
Francisco Bar; Author of “The Law of Private 
Corporations,” “Extraordinary Relief,” etc. 
Boston: Little, Brown & Company, 1893. 


The Law of Contracts, by Theophilus Parsons, LL. 
D., Author of Treatises on the Elements of Mer- 
cantile Law on the Law of Shipping and Admir- 
alty, on Marine Insurance, on Partnership, on 
Notes and Bills. and on the Law of Business and 
Business Men. Vols. I. Il. and Ili. Eighth Edi- 
tion, Edited by Samuel Williston. Boston, Little, 
Brown & Co., 1893. 








HUMORS OF THE LAW. 


Not long since, in the course of a trial before a cer- 
tain Justice of the Peace in Texas, counsel for the de- 
fendant requested the court to rule on a certain 
point; whereupon counsel for plaintiff whose name 
was Charley—, insisted that the court had already 
passed on the point. After considerable argument, 
and due deliberation on the part of the court, the 
Justice (who was Irish) said: “Charley, this court 
has niver passed on that p’int.” “Well,” said Charley, 
“will your honor pass on it now?” “I do pass on it 
now,” responded the court, with infinite dignity. 
**Well, how does your honor pass on it?” inquired the 
perplexed counsel. The court straightened himself 
up, cleared his throat, and relieved himself by de- 
livering the following, in the most impressive man- 
ner: “Charley, ye must abide by the law, whativer 
it is.” 

From a stenographer not yet very familiar with law 
terms, a proposition dictated in reference to a defense 
of unavoidable accident, or “act -of God,” came back 
with the neatly typewritten statement that “it was 
occasioned by the active God, which no human agency 
could have foreseen or prevented.”’ Another stenog- 
rapher notwithstanding much experience in courts 
and elsewhere, once tried to make the digester say 
that certain conduct would “‘constipate an act of bank- 
ruptcy.” But unfortunately for the business world 
nothing has ever been found that could do that. 
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1. AcTION—Changing Place of Trial. — Changing the 
place of trial of an action, under Rev. St. § 2622, subd. 
3, authorizing the same ‘‘when the: convenience of 
witnesses and the ends of justice would be promoted” 
thereby, rests in the discretion of the court, and, in the 
absence of a manifest abuse of discretion, its exercise 
will not be reviewed on appeal. — CHALLONERV. Bor- 
INGTON, Wis., 56 N. W. Rep. 640. 

2. ADMINISTRATION—Claim against Decedent’s Estate. 
—Where, owing toa defect in the sale of a decedent’s 
land, the purchaser gets no title, the purchaser’s claim 
on account of purchase money paid, even if founded 
on a vendee’s lien, is aclaim against the decedent’s 
‘estate, which must be enforced by filing a claim there- 
for as provided by Rev. St. 1881, § 2310. — STULTS V. 
ForstT, Ind., 34 Pac. N. E. Rep. 1126. 

8. ADMINISTRATION—Public Administrator.—A public 
administrator does not, by filing his petition for ad 
ministration on an estate before the ending of his term 
of office, become entitled to administer thereon as 
against the incumbent of the office at the time of the 
grant of administration.—IN RE PINGREE’s ESTATE, 
Cal., 34 Pac. Rep. 521. 

4. ADVERSE POSSESSION—Payment of Tuxes. — Code 
Civil Proc. § 325, provides that one claiming title by 
adverse possession must have paid all the taxes during 
the five years of his adverse occupancy: Held that, 
the adverse claimant having paid tbe taxes for that 
number of years, it was immaterial that some of the 
taxes during that time had also been paid by the origi- 
nal owner.—CAVANAUGH Y¥. JACKSON, Cal., 34 Pac. Rep. 
509. 

5. AGISTMENT—Agister’s Lien.—The owner of a farin, 
residing thereon, has no lien for pasturage on the stock 
ofatenant who works the farm and hasthe custody 
of the stock, as such owner is not a herder, feeder, and 
keeper of stock for hire, within Act 18th Gen. Assem. 
ch. 25.—WRIGHT V. WADDELL, Iowa, 56 N. W. Rep. 650. 

6. APPEAL—Remand — Obiter Dicta. — The Supreme 
Court, in its opinion reversing a case for lack of a cer- 
tain and unambiguous finding on a material question 
of fact, added that, if the finding could be construed as 
in favor of respondent, it was enough to say that in 
the court’s opinion it was not supported by the evi- 
dence: Held, that said remark was clearly obiter, and 
did not preclude the trial court from finding for re- 
spondent on substantially the same evidence, strength- 
ening its conclusion by other new findings, based on 
the evidence, and probative of the main finding.— 
Lvco Vv. DE ToRO, Cal., 34 Pac. Rep. 516. 

7. APPEAL FROM JUSTICE—Review.—Under Code Civil 
Proc. §§ 730, 731, 822-826, providing that on appeal from 
a justice’s court the cause shall be tried de novo in the 
the District Court, the latter court cannot review the 
action of the justice in rendering judgment five days 
after hearing instead of within four days, as provided 
by Code Civil Proc. § 794. — MIssOULA ELECTRIC LIGHT 
Co. V. MORGAN, Mont., 34 Pac. Rep. 488. 

8. ARBITRATION AND AWARD—Oath of Arbitrators.— 
Under Code, § 3420, providing that the parties to an 
arbitration may agree to a hearing without the arbi- 
trators being sworn, where the record does not show 
that they were sworn, it will be presumed that the oath 
was waived.—OLDER V. QUINN, Iowa, 66 N. W. Rep. 660. 

9. ASSIGNMENT — Preferences, — An insolvent debtor 
transferred the bulk of his estate to two creditors to 
give them a preference over other creditors, taking 





back an instrument reciting thatthe transfer was made 
as collateral security for the payment of debts owing 
the grantees: Held, that the transaction was a voluntary 
assignment, within Rev. St. § 1694 (Sanb. & B. Ann. St. § 
1698a), which renders void all voluntary assignments 
and transfers containing preferences, and not executed 
as prescribed therein.—NORTHERN NAT. BANK V. WEED, 
Wis., 56N. W. Rep. 634. 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
members of an insolvent firm assign for the benefit of 
creditors all their partnership and individual property, 
and the partnership property is insufficient to pay the 
partnership debts, the partnership creditors have an 
interest in the individual property of each partner, and 
a payment in full by the assignee of claims against the 
individual estate of one of the partners, which in fact 
were for liabilities incurred by the partnership, cannot 
be allowed the assignee.—IN RE CADWELL’S BANK, Iowa, 
56 N. W. Rep. 672. 

ll. ATTACHMENT—Exemptions.—Commissions owing 
toatraveling salesman from his employer for goods 
sold by him, and constituting the compensation of the 
salesman for services performed by him, are within 
Act April 15, 1845, which provides that the wages of any 
laborer, or the salary of any person in public or pri- 
vate employment, shall not be liable to attachment in 
the hands of the employer. — HAMBURGER V. CORR, 
Penn., 27 Atl. Rep. 681. 

12. BANKS AND BANKING — Deposits — Interest.—The 
fact that there are several entries in the books ofa 
bank and in the pass book of a depositor of allowance 
of interest on his account, is not sufficient to prove a 
contract by the bank to pay interest while the deposit 
should remain, where it is proven that after the en- 
tries were made the officers of the bank on several oc- 
casions told the depositor that it was against their 
rules to pay interest, and that they would not pay it, 
and that he apparently acquiesced.—MCLOGHLIN V. 
NATIONAL MOHAWK VAL. BANK, N. Y., 34N. E. Rep. 
1095. 

13. BOARD OF TRADE — Usurpation of Power.—Ifa 
board of trade of acity and its officers are assuming 
and exercising authority not conferred on them by the 
statute regulating public warehouses and the inspec- 
tion of grain, there is ample authority in the State, by 
its public officers, in an appropriate proceeding, to 
prevent the unlawful exercise of power, and compel 
obedience to the law; but another board of trade, 
which suffers no particular and substantial injury by 
the untawful exercise of power or the nonobservance 
of the law, cannot maintain injunction against the of- 
fender.—JONES V. BOARD OF TRADE OF KANSAS CITY, 
Kan., 34 Pac. Rep. 453. 

14. BROKERS — Rights to Commissions.—Under an 
agreement that a factor shall receive a commission for 
finding a purchaser for property, he is entitled thereto 
on introducing to his principal a purchaser to whom a 
sale is made, though the purchaser fails to meet de- 
ferred payments.—HALLACK v. HINCHLEY, Colo., 34 
Pac. Rep. 479. 

15. CARRIER OF PASSENGERS—Degree of Care Required. 
—The rule that a carrier of passengers is bound to ex- 
ercise the highest degree of care that is possible to 
human foresight and prudence, does not make the 
carrier an insurer against accidents, nor require it to 
prevent an accident by the employment of means 
which, if the accident could have been foretold, might 
have been used to prevent it; nor does the rule render 
the carrier liable forthe wrongful acts of strangers, 
unless the carrier was remiss in not discovering them 
in time to avert the injury; nor is the carrier required 
to exercise an impracticable character or extent of 
precaution which could not be observed without so 
serious a cost as to destroy the business; and in alb 
cases the liability is only such as results from negli- 
gence. — FREDERICKS V. NORTHERN CENT. R. -CO., 
Penn., 27 Atl. Rep. 689. 

16. CHAMPERTY—Dismissal of Suit.—An agreement be- 
tween an attorney and his client that the former sha} 
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prosecute the action, and pay all costs and expenses 
and counsel fees, andthe latter, ifthe suit is won, 
shall pay him ashare ofthe proceeds of the land in 
suit, but, if not, the one dollar named as consideration 
shall be in full for the attorney’s services and fees, is 
champertous, and, when produced on the trial of the 
suit, is good ground for dismissal.—KELLY v. KELLY, 
Wis., 56 NW. W. Rep. 637. 

17. CHATTEL MORTGAGE—Replevin by Mortgagee.—A 
second mortgagee of chattels, in whose mortgage there 
is a recognition of a previous existing mortgage upon 
the same chattels, cannot attack the former mortgage 
by setting up that it was made in fraud of the mort 
gagor's creditors.—PERRINE V. FIRST NAT. BANK, N. J., 
27 Atl. Rep. 640. 

18. CHECK—Signature—Burden of Proof.—The genu- 
ineness of the signature on a check in suit may be put 
in issue by a denial not made by the person whose 
signature it purports to be, and the burden of proof on 
that issue is onthe person making the denial.—SHAW 
Vv. JACOBS, Iowa, 56 N. W. Rep. 684. 

19. CONSTITUTIONAL LAW—Amendment.—Under Const. 
art. 14, providing that amendments to the constitution 
to be proposed by the general assembly shall be em- 
braced in a separate bill, embodying the article or sec- 
tion asit will stand when amended and passed by 
three-fifths of the members of each house by yeas and 
nays, to be entered on the journal with the proposed 
amendment, it is not necessary that such bill be set out 
verbatim on the journals of the two houses, when it is 
fu'ly and clearly identified thereon by its title, and 
the statement of the legislative action is distinctly as- 
sociated therewith.—WORMAN V. HAGAN, Md., 27 Atl. 
Rep. 616. 

20. CONSTITUTIONAL LAW—Board of Supervisors.—An 
act adopting or amending a city charter, though it pro- 
vides for the election of a supervisor for each ward in- 
stead of one for the whole city, as before, is not an act 
** providing for the election of members of the board of 
supervisors,” within the meaning of Const. art. 3, § 18, 
prohibiting the passage of a special act forthat pur- 
pose.—PEOPLE V. BOARD OF Sup’RS, N. Y., 34 N. E. 
Rep. 1106. 

21. CONSTITUTIONAL LAW—Courts—De Facto Judge.— 
Where the legislature has constitutionally established 
a court, the judges thereof, being in possession of the 
offices and engaged in discharging the duties thereof 
under color of appointment by the governor, are de 
Jacto judges, though the legislature may not have had 
the power to provide for the appointment by the gov- 
ernor, and their title cannot be collaterally attacked 
on appeal from their judgments.—CURTIN V. BARTON, 
N. Y., 34N. E. Rep. 1093. 

22. CONSTITUTIONAL LAW—Police Power— Imitations 
of Butter.—The provision of Gen. Laws 1891, ch. 11,“An 
act relating to the sale of imitation butter,” are valid 
asa legitimate exercise of the police powers of the 
State.—WEIDEMAN V. STATE, Minn.,56 N. W. Rep. 688. 

23. CONTEMPT—Committing Officer of Court.—A com- 
mitment for contempt of court, in disobeying an order 
requiring the person committed to restore to the ad- 
ministrator of an estate in process of settlement 
money which he had obtained, as attorney for such 
administrator, by false pretenses, is void, where the 
judgment on which the commitment issued fails to 
show that he was in fact such attorney.—EX PARTE 
CARROLL, Cal., 34 Pac. Rep. 518. 

24. CONTRACTS—Nutuality.—A contract that plaintiff 
and defendant shall buy a tract of land, and that the 
deed shall run to defendant, and that plaintiff shall 
pay partof the price, and receivea deed from defend- 
ant to a portion of the land, is not void for lack of mu- 
tuality.—NILLES V. WELSH, Iowa, 56 N. W. Rep. 657. 

25. CONTRACTS — Public Works. — Where plaintiff 
agreed to congtruct a levee for defendant, and to re- 
ceive pay onthe estimates of the engineer, who was 
made the sole judge as to the quality and quantity of 
the work performed, he cannot recover more than the 
estimates, in the absence of fraud or mistake by the 





engineer in making them.—EDWARDS V. LOUIS8a CouN- 
TY, Iowa, 56 N. W. Rep. 656. 

26. CONTRACT—Uncertainty of Terms.—Where a writ- 
ten order contained the words “note for one hundred 
and ten dollars ; three fall payments, at eight per cent.,”’ 
the time of payment is uncertain and ambiguous and 
the order incomplete on its face. A delivery of prop- 
erty so as to pass the title to it, and make the transac- 
tion an executed contract, should bea delivery of the 
property corresponding with the order or contract, 
which is a condition precedent to the vesting of the 
title in the vendee.—AULTMAN, MILLER & CO. V. CLIF- 
FORD, Minn., 56 N. W. Rep. 593. 

27. CONTRACT OF SALE—Acceptance.—A written order 
given to plaintiff's agent to ‘‘Please ship” certain 
goods, for which ‘‘I agree to pay” a fixed price, is not 
binding on the person giving the order until accepted 
or acted on by the plaintiff.—MCCORMICK HARVESTING 
MACH. CO. V. RICHARDSON, Iowa, 56 N. W. Rep. 682. 

28. CONTRACT OF SALE—Construction. — Whether a 
contract is entire,or separable into several independ- 
ent contracts, depends upon the intention of the part- 
ies, to be ascertained from the language employed 
and the subject-matter of the contract.— STATE Vv. 
JONES, Nev., 34 Pac. Rep. 450. 

29. CORPORATIONS — Act of Agent— Estoppel.— The 
fact that goods ordered by an agent ofa corporation 
for it were paid for by it will not estop it todeny the 
authority of the agent, he having afterwards made a 
similar order, where the form of the bill presented the 
corporation is not shown, and there is nothing else to 
show that the corporation at the time it paid the bill 
knew that the seller believed it to bethe real pur- 
chaser.—A. GAUTHIER DECORATING Co. v. Ham, Colo., 
34 Pac. Rep. 484. 

30. CORPORATIONS—Estoppel.—The fact that the own- 
ers of a mine used the name C Gold-Mining Co. before 
any legal steps were taken by them to form a corpo- 
ration does not estop the corporation, when legally 
organized, from denying its prior existence.—BaSsH V. 
CULVER GOLD MIN. Co., Wash., 34 Pac. Rep. 462. 

31. CORPORATIONS—Liability of Stockholders.—Under 
section 4, art. l1l,of the constitution of Nebraska, the 
original subscribers for stock of a corporation or joint- 
stock association are liable to the creditors of such 
corporation or association for the amount unpaid 
on said subscription, and such liability shall follow 
the stock without releasing such subscriber.—Com- 
MERCIAL NAT. BANK V. GIBSON, Neb., 56 N. W. Rep. 
616. 

82. CORPORATION—Mortgage by President.—A corpo- 
ration authorized its president to execute a mortgage 
to secure a loan, at arate of interest and for a length 
of time specified. The mortgage executed by him was 
for a shorter period than authorized, and provided 
that the interest should be paid monthly, that a failure 
to pay interest when due rendered the principal due, 
and that the mortgagees should recover attorney’s 
fees in case of foreclosure. These conditions were not 
authorized, but the company accepted the money and 
used it for the purposes intended, and paid the inter- 
est onthe mortgage monthly for four months: Held 
that, in an action to foreclose the mortgage for de- 
fault in interest, the corporation and its assignee 
were estopped from denying the authority of the pres! - 
dent to execute it.—GRIBBLE V. COLUMBUS BREWING 
Co., Cal., 34 Pac. Rep. 527. 

38. CORPORATIONS — Proof of Incorporation.—Under 
Pub. St. ch. 167, § 87, providing that when a party is 
sued as acorporation the fact of incorporation shall 
be taken as admitted unless defendant files, within 10 
days from time for answer,a demand for proof, and 
section 89, extending the provision to civil actions be- 
fore police courts, where, in a police court permitting 
oral answer, defendant goes to trial without filing such 
demand, or asking delay after joining issue for the 
purpose of filing it, defendant waives the right to de- 
mand proof.—CaBANA V. HOLYOKE CONCLAVE, Mass., 
34 N. E. Rep. 1135. 





504 CENTRAL LAW JOURNAL. 


No. 25 








34. CosTs—Dismissal of Action.—Where an action is 
dismissed before trial because of the repeal of the 
statute under which it was brought defendant is not 
entitled to costs, though Code Proc. § 827, provides 
that, ‘‘in all cases where costs and disbursements are 
not allowed to the plaintiff, the defendant shall be 
entitled to have judgment in his favor for the same.”— 
THURSTON COUNTY Vv. SCAMMEL, Wash., 34 Pac. Rep. 
470. 

35. COUNTIES—Employment of Counsel—Estoppel.— 
A county against which a judgment has been rendered 
has power to appealto the Supreme Court, and to au- 
thorize atown incidentally interested in the case to 
employ counsel to take entire charge of the appeal; 
and, having done so, the county is estopped to deny 
its implied liability to the town for the amount ex- 
pended in the employment of counsel.—TOWN OF 
EAGLE RIVER V. ONEIDA County, Wis., 56 N. W. Rep. 
644. 

36. CouRTs—Adjournment by Clerk.—When the time 
fixed by law for the holding of a term of court arrives, 
and the judge is not present, the clerk of the court 
cannot, in the absence of statutory authority to that 
end, adjourn the court to a future day.—IN RE TERRILL, 
Kan., 34 Pac. Rep. 457. 

87. CRIMINAL EVIDENCE—Homicide—Confessions.—A 
confession receivable in evidence only after proof that 
it was made voluntarily is restricted to an acknowledg- 
ment of the defendant’s guilt, and the word does not 
apply toa statement made by the defendant of facts 
which tend to establish his guilt.—TaYLOR V. STATE, 
Neb., 56 N. W. Rep. 623. 

88. CRIMINAL LAWw— Appeal from Justice.—Under 
Crim. Prac. Act, § 516, providing that on appeal from a 
justice’s court the case shall be tried anew in the Dis- 
trict Court, it is error for the latter court to arrest 
the judgment in a cause tried before it on appeal froin 
a justice on the ground that the justice was without 
jurisdiction.—STaTE V. DESLAURIES, Mont., 34 Pac. 
Rep. 490. 

39. CRIMINAL Law—Burglary—Possession.—It is error 
to charge thatthe possession of stolen property soon 
after the taking, while not sufficient to justify a con- 
viction, is a“ guilty circumstance,” and that defend- 
ant was bound to explain the possession in order to 
remove its effect.—PEOPLE V. ABBOTT, Cal., 34 Pac. 
Rep. 500. 

40. CRIMINAL LAW—Dismissal of Prosecution.—Pen. 
Code, § 138, provides that a prosecution must, unless 
good cause to the contrary is shown, be dismissed if a 
defendant, whose triul has not been postponed upon 
his application, is not brought totrial within 60 days 
after the finding ofthe indictment of filing of the in- 
formation: Held, that a refusal to discharge defend- 
ant under such section would not be reversed on ap- 
peal, when it did not appear from the bill of exceptions 
that a previous postponement of the trial was not 
assented to by defendant, nor that there was not good 
cause shown for such refusal.—PEOPLE v. DOUGLASS, 
Cal., 34 Pac. Rep. 490. 

41, CRIMINAL LAW—Felony.—An offense punishable— 
that is, that may be punished—by confinement and 
hard labor for a term not exceeding two years is a 
felony.—IN RE STEVENS, Kan., 34 Pac. Rep. 459. 


42. CRIMINAL LAW — Robbery—Evidence of Ac- 
complice.—Where the only evidence to convict defend 
ant of robbery is that of an accomplice, who testifies 
that defendant planned the robbery, and received part 
ofthe proceeds, and that of two witnesses, that they 
had seen defendant and the accomplice together on 
two occasions before the robbery, there is no such 
corroboration of the evidence of the accomplice, as 
required by Penal Code, § 1111, as to justify conviction. 
—PEOPLE V. LARSEN, Cal., 34 Pac. Rep. 514. 

43. CRIMINAL PRACTICE—Embezzlement.— Rev. St. § 
1944, provides that any agent, clerk, servant, or em- 
ployee, who shall appropriate moneys in his control, 
belonging to his employers is guilty of embezzlement. 





Section 1945 provides that attorneys, and ‘‘persons en- 
gaged in making collections for others,” who, having 
under their control moneys belonging to their em- 
ployer or client, on reasonable demand, refuse to pay 
over the same, are guilty of embezzlement. An in- 
dictment charged that the accused, being the em- 
ployee, clerk, servant, and collector of F and M, for 
the collecting and keeping of the accounts of bills and 
accounts due belonging to said F and M, did receive 
and take into his possession, from the moneys of said 
F and M, ete.: Held, not bad for uncertainty as to 
which crime was charged, as the words ‘‘collector” 
and ‘‘collecting” did not charge a crime under section 
1945, so as to make a demand necessary; that section 
applying to persons in the nature of independent con- 
tractors, not servants or employees.—STATE V. SARLLS, 
Ind., 34 N. E. Rep. 1129. . 

44. DEED—Recording—Payment of Taxes.— Act March 
11, 1893, § 11, prohibiting the recording of a deed un- 
less accompanied by a certificate of the treasurer that 
all taxes levied, and which have become a charge on 
the property according to the books and records of 
his office, have been paid, is unconstitutional, as inter- 
fering with the right to acquire and dispose of prop- 
erty, and as taking property without due process or 
compensation.—STATE V. MOORE, Wash., 34 Pac. Rep. 
461. 

45. DEED—Restrictions.—Where a grantor, retaining 
a portion of the land out of which the grant is made, 
enters into an express written understanding with his 
grantee, whatever may be its form, whether covenant, 
condition, reservation, or exception, which restricts 
the enjoyment of the portion of the land which is con 
veyed in order to benefit the portion retained, und the 
restriction is reasonable and consonant with public 
policy, whether it runs with the land and is binding ut 
law or not, it will be enforced in equity against the 
grantee and any one subsequently acquiring title to 
the land with notice of it, at the instance of the 
grantor, or of the subsequent owner or owne s of parts 
of the remainding land, when its violation results in 
material detriment to the portion of the remuining 
land which the complainant in the suit for its enfurce- 
ment holds.—HAYES V. WAVERLY & P. R. Co., N. J., 27 
Atl. Rep. 648. 

46. DivorcE—Changing Place of Trial.—Civil Code, 
§ 128, as amended by Act March 10, 1891, providing that 
a divorce must not be granted unless plaintiff hus been 
a resident of the county “in which the activo brought 
three months next preceding the commencement of 
the action,” does not prevent a change ofthe place of 
trial of an action for divorce to the county in which 
defendant resides, since Code Civil Proc. § 895, provides. 
that “in all other cases (excepting actions relating to 
real property, forthe recovery of penalties, and those 
against municipa! corporations and public offices, etc.) 
the action must be tried in the county in which the de- 
fendants, or some of them, reside at the commence- 
ment of the action.”,—WARNER v. WARNER, Cal., 34 
Pac. Rep. 523. 

47. ELECTION—Estoppel.—In order to make the en 
forcement of one demand, which is inconsistent with 
another, a final and binding election to take thut and 
not the other, the party making it must either appear 
to have acted advisedly, with a knowledge of all the cir- 
cumstances and with a consciousness of the effect of 
the act relied upon, or the party adversely interested 
must have so changed his position in reliance upon 
such action, that it would be inequitable to permit the 
party who has the choice to recede from his former 
action.—YOUNG V. YOUNG, N. J.. 27 Atl. Rep. 627. 


48. ELECTIONS—Oflficial Ballots.—Under Pub. Laws, 
ch. 731, §6, which requires each ballot to be so printed 
as to give each voter a clear opportunity to designate 
by a cross mark, ina sufficient margin atthe right of 
the name of each candidate, his chotce of candidates, 
and section 18, which requires the voter to “prepare 
his ballot by marking in the appropriate margin a 
cross opposite the name of the candidate of his choice 
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for such office to be filled,” « cross placed at the right 
of a blank space below the names of the candidates on 
the ballot, and opposite no name thereon, cannot be 
counted for any candidate on the ballot.—IN RE BAL- 
LOT MARKS, R. L., 27 Atl. Rep. 608. 

49. EMBEZZLEMENT OF POSTAL FuNDS.—Under Supp. 
Rev. St. U. 8. ch. 144,§ 1, providing that persons em- 
bezzling any money of the United States shall be 
deemed guilty of a felony, a post. master convicted of 
embezzling from the money-order funds is guilty of a 
felony, such money belonging to the United States; 
Rev. St. § 4045, providing that all such funds shall be 
deemed in the national treasury.—UNITED STATES V. 
Swan, N. Mex., 34 Pac. Rep. 533. 

50. EMINENT DOMAIN—Condemnation of Toll Bridge. 
—Act March 4, 1850, P. L. 782 (incorporating Lock 
Haven Bridge Company), § 13, providing that, ‘“‘at any 
time after the expiration of 20 years from the time of 
completing said bridge, it shall be lawful for the com- 
monwealth to purchase the same by paying to said 
company 4 sum of money, which, together with the 
dividends declared, shall equal the cost of construct- 
ing said bridge, and ten per cent. per annum interest 
thereon,” isnot a surrender of any right of eminent 
domain, so as to prevent converting the company’s 
property into a free county bridge by condemnation 
proceedings under a subsequent act.—LOCK HAVEN 
BRIDGE CO. V. CLINTON COUNTY, Penn., 27 Atl. Rep. 
726. 

61. ESTOPPEL—Mechanic’s Lien.—A party may be es- 
topped by his acts or conduct which misled a party to 
his injury, although not guilty of any fraudulent de- 
sign to mislead. If a party has performed any volun- 
tary act calculated to mislead, and which act does in 
fact mislead, another party acting in good faith, equity 
will protect the party so misled.—WETMORE V. ROYAL, 
Minn., 56 N. W. Rep. 594. 

52. EXECUTION — Sale—Collateral Attack.—An order 
or decree confirming an execution sale of real prop- 
erty under a mortgage foreclosure is u conclusive de- 
termination of the regularity of the proceedings under 
the execution.—LEINENWEBER V. BROWN, Oreg., 34 Pac. 
Rep. 475. 

58. EXPERT TESTIMONY — Opinion Evidence.—A far- 
mer is competent to give his opinion as to value per 
acre of grass on a neighboring farm destroyed by fire 
from a locomotive.—CHICAGO, R. I. & P. Ry. Co. v. LaR- 
SEN, Colo., 34 Pac. Rep. 477. 

h4. FALSE REPRESENTATION—Pleading.—To maintain 
an action for damages for false representations, the 
plaintiff must allege and prove (1) what representa- 
tion was made; (2) that it was false; (3) that plaintiff 
believed the representation to be true (4), relied on 
and acted upon it (5), and was thereby injured.—STET- 
SON V. RIGGS, Neb., 56 N. W. Rep. 628. 


55. FEDERAL OFFENSE—Election Laws.—On the trial in 
aterritoral court of an offense against the laws of the 
United States, the question whether such offense is a 
felony or misdemeanor is to be determined by refer 
ence to the laws of the United States, and not those of 
the territory.— UNITED STATES V. VIGIL, N. Mex., 34 
Pac. Rep. 530. 

56. FRAUDULENT CONVEYANCES — Advancement. — 
Where a person furnishes her son-in-law money with 
which to purchase land, and he, without her knowl- 
edge, takes the title in his own name, such money, as 
between her and his subsequent creditors, will not be 
considered asan advancement to him in the absence 
of bad faith on her part, or of any intention that it 
should be an advancement, or that he should deh 
with it otherwise than as her money.—GIRAULT V. A. 
P. HOTALING Co., Wash., 34 Pac. Rep. 471. 


57. FRAUDULENT CONVEYANCE—Estoppel.—The owner 
of a business sold it, by formal bill of sale, to his son 
and daughter, receiving in payment the judgment note 
of the purchasers, and they took possession of the 
the goods, collected such of the accounts as they 
could, and applied as much of the proceeds as was 





necessary to the payment of the seller’s debts unti} 
they were all paid: Held, that the seller’s voluntary 
transfer to his wife of the judgment note given by the 
purchasers, made when he was out of debt, passed a 
good title to the wife, as against his subsequent cred- 
itors, where it was not made for any fraudulent pup- 
pose.—REf&sE v. REESE, Penn., 27 Atl. Rep. 703. 

58. FRAUDULENT CONVEYANCES—Knowledge of Pur- 
chaser.—Where goods fraudulently obtained by the 
vendor are purchased from an insolvent firm,—the pur- 
chaser having no knowledge of the insolvency,—to be 
paid for partly by a pre-existing debt, and partly by 
cash, the puchaser acquires no title, against thebrig- 
inal defrauded vendor.—REED Vv. BROwN, Iowa, 56 N. 
W. Rep. 661. 

59. GirT—Validity.—A gift of a check and certificate 
of deposit is established where the donor, being a busi- 
ness man, after having expressed his intention to 
make the gift, indorses the check and certificate, which 
he had left in the hands of the donor for safe- keeping, 
and delivers them to the donee, who collects them, 
the donor never asking for them or their proceeds 
again.—FIELD V. SHORB, Cal., 34 Pac. Rep. 504. 

60. HIGHWAYSs—Establishment by Statutory Proceed- 
ings.—Where compliance witb statutory requirements, 
which are jurisdictional, is neither recited in an order 
establishing a highway, nor proved on trial, it cannot 
be assumed from the record of such order, under Rev. 
St. 1858, ch. 19,§ 59, which provides that the record 
should be competent evidence of facts therein con- 
tained, and prima facie evidence of the regularity of al 
prior proceedings.—WILLIAMS V. GIBLIN, Wis., 56 N. 
W. Rep. 645. 

61. HigGHWays—Notice of Appeal.—Code, § 959, pro- 
vides that an applicant for damages on establish- 
ment of a highway may appeal from the decision of 
the county board to the district court, serving notice 
of appeal on the auditor, and ifthe way was estab- 
lished on condition that the petitioners pay the dam- 
ages, such notice shall be served on the four persons 
first named in the petition: Held, that service on such 
a petitioner by leaving a copy ofthe notice with his 
wife was insufficient, though he had actual notice soon 
after and appeared in court to object ‘to the method 
of service.—ELLIS V. CARPENTER, Iowa, 56 N. W. Rep. 
678. 

62. HOMESTEAD—Contract.—A written contract pro- 
vided that D and L should furnish S a certain number 
of peach trees, which the latter agreed to plant and 
cultivate for 10 years on a portion of his homescead, 
consisting of 40 acres of land occupied by himself and 
wife, and that, in consideration for the trees D and L 
should be entitled to one-half the peaches grown there- 
on during any two of such years that they might se- 
lect: Held, that such contract did not interfere with 
the homestead right, so as to render it void because 
not signed by 8’s wife.—DICKEY Vv. WALDO, Mich., 56 
N. W. Rep. 608. 

63. HOMESTEAD—Election.—Where a widow occupies 
the homestead for six years after her husband’s death 
she will be presumed to have elected to take it in lieu 
of her distributive share.—ZWICK V. JONES, Iowa, 56 N. 
W. Rep. 665. 

64. HUSBAND AND WIFE—Claim by Wife—Estoppel.— 
A wife who alluws stock bought with her money to 
stana for several years in her husband’s name, in or- 
der to give him credit, is estopped to assert her own- 
ership as against his creditors.—HAMLIN v. BENNETT, 
N. J., 27 Atl. Rep. 651. 

65. INJUNCTION— Against Waste of Natural Gas.—A 
court of equity will not interfere by injunction to com- 
pel a landowner who has sunk a gas well on his own 
premises without malice or negligence to stop the flow 
of gas therefrom, which has proven insufficient in 
quantity to enable him to utilize it, atthe suit of ad- 
joining owners, whose wells yield gas in suffi- 
cient quantities to enable them to utilize and mar- 
ket it, though defendant’s well drains the common 
reservoir, and thus will ultimately reduce tle flow of 





506 


CENTRAL LAW JOURNAL. 


No. 25 








* plaintiff's well—HaGuE v. WHEELER, Penn., 27 Atl. 
Rep. 714. > 

66. INTOXICATING LIQUORS — Fine for Violating an 
Injunction.—The plaintiff in an action by a private 
citizen to enjoin a liquor nuisance is the proper party 
plaintiff in an action to make a fine, imposed on de 
fendant therein for violation of the injunction, a lien 
on the property of the person who knowingly per- 
mitted such defendant to use it in violating the law and 
such injunction.—CAMERON Vv. KAPINOS, Iowa, 56 N. 
W. Rep. 677. 

67. JUDGMENT—Collateral Attack—Defective Notice.— 
Where & defective notice or proof of service of notice 
is held by the trial court to be valid, the judgment 
rendered thereon cannot be collaterally attacked. — 
ROTCH V. HUMBOLDT COLLEGE, Iowa, 56 N. W. Rep. 658. 

68. JUDGMENT—Insolvency—Discharge.—A discharge 
in insolvency, in Wisconsin, of a citizen of that State, 
does not prevent a citizen of another State, who was 
not a party to the insolvency proceedings, from bring- 
ing an action in a court of Washington on a Wisconsin 
judgment obtained prior to the discharge. — WEBER V. 
Yancy, Wash., 34 Pac. Rep. 473. 

69. LANDLORD AND TENANT—Lease—Water Rights.— 
It isno defense toa tenant’s claim that his rights under 
a lease have been invaded and infringed upon, to say 
that the invasion and infringment were the acts of 
another tenant, when they have been performed with 
the landlord’s consent and active concurrence. — CITY 
POWER Co. V. FERGUS FALLS WATER CO., Minn., 56N. 
W. Rep 685. 

70. LEASE—Rent.—A lease of mining land provided 
that the lessees might erect buildings and put in ma- 
chinery, and that all such improvements should form 
part of the realty, but that on the termination of the 
lease the lessees should be entitled, on paying allrents 
and taxes, toremove such improvements: He'd, that 
this provision covered machinery onthe land at the 
time of execution of the lease, and at that time pur- 
chased by the lessees from the lessors. — PENDILL V. 
MAAS, Mich., 56 N. W. Rep. 597. 

71. LIBEL—Rumors.—An article describing a person 
as having such a mania for destruction that she scatters 
poison about the neighborhood for dogs, chickens, 
and household pets, and alleging that she poisoned a 
cow, tried to take her own life, and attempted the 
destruction of a family against whom she had agrudge, 
is libelous as tenting to excite fear and abhorrence.— 
REPUBLICAN PuB. Co. V. MINER, Colo., 34 Pac. Rep. 485. 


72. MARINE INSURANCE. — On the issue whether the 
broker’s misrepresentations of the then situation of 
the ship proposed for insurance was material to the 
risk, on account of the prevalence of storms in those 
waters after a certain season of the year, a vessel 
owner, called by plaintiff as an expert, cannot testify 
to his experience in insuring a similar vessel of inferior 
class to plaintiffs, in the same waters, atthe same 
time of year, and that he paid a lower rate of premium 
than plaintiff.—DURKEE V. INDIA MoT. INS. Co., Mass. 
34 N. E. Rep. 1133. 

73. MARRIAGE — Proceeding to Annul. —In a suit to 
annul a marriage on the ground that, at the time of its 
celebration, defendant had a wife living, an admission 
of such previous marriage ip the answer is sufficient tu 
establish it, when corroborated by the production of 
evidence of a certified copy of the record thereof in the 
bureau of vital statistics, and of the record of a suit 
commenced by defendant against the person alleged to 
have been the other party to the previous marriage, to 
annul it.—DARE V. DARE, N. J., 27 Atl. Rep. 654. 


74. MASTER AND SERVANT—Dangers of Employment.— 
A railroad company is not negligent in failing to inform 
one of its experienced engineers, who has run over its 
road for many years, and who was appointed to instruct 
an engineer on another engine in all the physical pecu- 
liarities of the road, that such engine is several inches 
wider than the one he had been accustomed to handle; 
and he cannot, therefore, recover for injuries sustained 





by his head coming in contact with the iron work of a 
bridge while leaning out of the cab window watching 
his train, though he could safely have done so in his 
old engine.—BELLOWS V. PENNSYLVANI\ & N. Y. CANAL 
& R. Co., Penn., 27 Atl. Rep. 685. 

75. MASTER AND SERVANT — Defective Appliances — 
Ownership.—The fact that a quarry company does not 
use its own cars torun its product tothe railroad, but 
the railroad’s own cars, and that it hastotake what 
cars it can get, does not exempt it from liability to ore 
of its workmen injured by the defects of such a car.— 
SPAULDING V. W. N. FLYNT GRANITE CO., Mass., 34N. 
E. Rep. 1134. 

76. MASTER AND SERVANT — Fellow-servant.—Men 
employed by asteel manufacturing company to keep 
in repair the railroad track+ inthe mill, who do their 
work while the workmen who make steelinthe mill 
are away, are not the fellow-servants of such work- 
men.—JOLIET STEEL CO. v. SHIELDS, IIl., 34. N. E. Rep. 
1108. 

77. MASTER AND SERVANT—Fellow servants.—A sec 
tion hand on a hand car going to his place of work to 
aidin repairing the railway, and the conductor and 
engineer of a walking train also engaged in repairing 
the railway, are fellow-servants, and the company is 
not liable for injuries to the section man caused by the 
negligence of the conductor and engineer.—ATCHISON 
ETC. R. CO. v. MARTIN, N. Mex., 34 Puc. Rep. 536. 

73. MINES AND MINING — Existence of “Vein” and 
**Apex.”—In ejectment by mine owners against the 
owners of an adjoining mine, the main issue was 
whether or nodt a vein existed, having its apex within 
the lines of defendants’ claim, which they had a right 
to follow downward vertically under the superficial 
line of their claim, and within the line of plaintiffs’ 
claim. The evidence was that the shale cap overlying 
the ground in dispute, eroded on plaintiffs claim, con 
tinuing in asemi-circular or onto defendants claim, 
contained no mineral, and that the mineral occurred 
in the lime, and in afew places between the shale and 
lime, but not connected with the former: Held, that 
the question as tothe existence of such vein and apex 
was for the jury.—ILLINOIS SILVER MINING & MILLING 
Co. Vv. RAFF, N. Mex., 34 Pac. Rep. 544. 


79. MUNICIPAL CORPORATIONS—Grant to Railroad.—A 
grant by a municipal corporation to arailroad com- 
pany of the right to construct its road “across or along 
such streets as it might find expedient to use,” and to 
occupy so much of specified streets as ‘‘may be neces 
sary for the construction of its track, sidings, and 
branches,” does not by necessary implication pass to 
the company the right to the exclusive use of the 
streets designated, unless the whole width of the 
street is reasonably necessary for its business.—PENN- 
SYLVANIA S.V. R.CO. V. PHILADELPHIA & R.R. Co., 
Penn., 27 Atl. Rep. 683. 

80. MUNICIPAL ORDINANCE—Imprisonment.—In order 
that the police court in a city of the second class may 
commit a defendant, duly convicted ofthe violation of 
a city ordinance, to jail, in default of payment of afine 
and costs, it is not necessary that a city ordinance 
should authorize such commitment, because author- 
ity to socommit is conferred by paragraph 89, ch. 19, 
Gen. St. 1889.—IN RE McCor‘’r, Kan., 34 Pac. Rep. 456. 


81. MUNICIPAL CORPORATION—Obstruction in Street— 
Contributory Negligence.—In an action for injury to # 
horse frightened by an obstruction in the street, the 
fact that plaintiff could have avoided passing the ob- 
struction by traveling another road, going a mile and 

H&lf out of his way, is not to be considered on the 
question of his contributory negligence.—CaIRNCROSS 
v. VILLAGE OF PEWAUKEE, Wis., 56 N. W. Rep. 648. 


82. MUNICIPAL IMPROVEMENTS—Assessments of Bene- 
fits —A city of the metropolitan class has power, in 
order to provide funds for the payment of damages 
awarded the owners of property appropriated for ex- 
tending a street, to levy a special assessment upon all 
the property specially benefited abutting on or adaj- 
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centto the street so extended, and is not confined for 
the purpose of such assessment to the property abut- 
ting upon or adjacent to that portion of the street 
which constitutes the extension.—MCCORMICK v. CITY 
OF OMABA, Neb., 56 N. W. Rep. 626, 


83. MUTUAL BENEFIT SOCIETY—Receiver.—A receiver 
should not be appointed for a benevolent society, and 
aninjunction issued to restrain its officers from man 
aging its affairs, on allegations in the bill filed by one 
of the members that, at a meeting of the order, in the 
absence ofa majority of the members, certain members 
were illegally expelled, and certain officers displaced, 
and new ones elected, and that the new officers, de- 
fendants in the bill, coerced or misled by another de- 
fendant, were conducting the order prejudicially to 
the interests of plaintiff and the order at large, where 
every substantial averment of the bill is denied bya 
completely responsive answer, which is not overcome, 
oreven met, by further proof.—CROMBIE V. ORDER OF 
SOLON, Penn., 27 Atl. Rep. 710. 

84. NEGLIGENCE — Contributory Negligence.—In an 
action to recover for the death of achild five years, 
old, killed by the carsof defendant street-railroad 
company, it is a question for the jury whether its 
mother was negligent in permitting the child to be in 
the street fora few minutes under the circumstances 
proven.—HUERZELER V. CENTRAL CROSSTOWN R.CoO., 
N. Y., 34N. E. Rep. 1101. 

85. NEGOTIABLE INSTRUMENT — Presumption as to 
Payment.—Possession by the maker before maturity, 
and after it has been in circulation, of a note payable 
‘ton or before” a certain date, is presumptive evidence 
of its payment.—FIRST NAT. BANK V. HARRIS, Wash., 
34 Pac. Rep. 466. 

86. NEGOTIABLE INSTRUMENT—Principal and Agent— 
Notice.—Where an agent invested his principal’s money 
in notes after their maturity, with notice of the equit- 
able defenses to the notes, the principal is not a bona 
fide holder, as notice to the agent was notice to the 
principal.— KNOTT v. TIDYMAN, Wis., 56 N. W. Rep. 
632. 

87. PARENT AND CHILD—Duty of Parent to Support.— 
There is no difference between the parents, as to their 
duty to maintain their off-spring. The mother is un- 
der the same obligation as the father, in that behalf. 
During coverture, with its incidents, at the common 
law, her duty was suspended, but during her widow- 
hood, and especially under the modern statutes giving 
her dominion of her own property, she is under the 
same obligation as the father.—ALLING V. ALLING, N. 
J., 27 Atl. Rep. 655. 

88. PARTNERSHIP — Limited Partnership. — Where a 
partner in a limited partnership agrees to contribute 
a specified sum by paying a mortgage on the partner- 
ship property, his failure soto do, which causes the 
mortgage to be foreclosed and the property to be lost 
to the partnership, converts his contribution intoa 
cash subscription to the capital of the partnership, 
which may be reached on execution by one of its credi- 
tors, under Act June 2, 1874, § 2, which provides that, 
where an execution against the partnership has been 
returned unsatisfied, it may be issued against the mem- 
bers, ‘‘to the extent of the portion of their subscrip- 
tion, respectively, inthe capital of the association, 
not then paid up.”—Cox v. WAtTTs, TWELLS & Co., 
Penn., 27 Atl. Rep. 687. 

89. PARTNERSHIP—Novation.—A lumber firm agreed 
with two of its members to sell them sawed lumber at 
a certain price. The two members formed a new firm, 
and one of them sold his interest in the contract to the 
other, and the latter sold interest therein to two strang- 
ers. The old firm continued to sell to the purchasing 
concern under the agreement, and to receive payment 
therefrom, without regard to its personnel, the bills 
being in all instances made out in the name of the 
purchasing concern. There was no evidence of any 
agr t to rel the original contractors: Held, 
that there was no novation, and the lumber firm could 
sue one of the purehasing members for an accounting 








without joining his new associates in the purchasing 
contract.—CHAPIN V. BROWN, Cal., 34 Pac. Rep. 525. 


90. PUBLIC LanDs—Color of Title.—A judicial decree, 
followed by possession under a bona fide claim, is color 
of title, within the meaning of Act Cong. Feb. 25, 1885, 
prohibiting inclosures of public lands unless under 
“claim or color of title made or acquired in good faith,” 
and, such possession having lasted for 25 years, the 
holder can maintain ejectment against persons as- 
suming to enter on the premises as being ‘‘public 
lands of the United States.”—LOsS ANGELES FARMING & 
MILLING Co. v. HOFF, Cal., 34 Pac. Rep. 518. 

91. QUO WARRANTO—Turnpike Tolls.—In an action in 
the nature of a quo warranto, brought by the attorney 
general, tohave acertain road declared a highway, 
and to enjoin defendant from collecting tolls thereon, 
defendant’s claim and exercise of the franchise being 
admitted, the burden is on defendant to show by what 
warrant or authority such claimis made.—PEOPLE V. 
VOLCANO CANYON TOLLROAD CO., Cal., 34 Pac. Rep. 
522. 

92. RAILROAD COMPANY—Crossing—Contributory neg- 
ligence —A person injured while crossing railroad 
tracks by a train coming from the east could ata dis- 
tance of feet from the track have seen 250 feet east 
along the track, but his attention was diverted by a 
switch engine to the west: Held, that he was guilty of 
contributory negligence.—GARDNER V. DETROIT, L. & 
N. R. Co., Mich., 56 N. W. Rep. 603. 

93. RAILROAD COMPANIES—Crossings — Negligence.— 
When a team has become stalled on or so near to their 
track asto be in danger of being struck by a pass- 
ing train, railway employees must be prompt and en- 
ergertic in their efforts to stop the train in season to 
avoid a collision.—GARLAND V. MAINE CENT. R. Co., 
Me., 27 Atl. Rep. 615. 

94. RAILROAD COMPANIES — Killing Stock. — Where 
plaintiff allowed his horses to be turned loose in a yard 
knowing that the fence between the yard and defend - 
ant’s railroad track was down for several rods, he was 
guilty of such contributory negligence as will defeat 
an action for killing the horses after they had strayed 
upon the track.—PETERSON V. WISCONSIN CENT. R. Co., 
Wis., 56 N. W. Rep. 639. . 

95. RAILROAD COMPANY — Negligence. — A railroad 
company is not guilty of negligence in ballasting a 
side track so that, while the ties were covered in the 
middle of the track, atthe sides, near the rails, the 
dirt was twoto four inches below the rails; thus leav- 
ing holes between the ties.—RAGON_V. TOLEDO ETC. R. 
Co., Mich., 56 N. W. Rep. 612. 


96. RECEIVERS—Powers.—A consent order for the ap- 

pointment of a receiver of a mercantile partnership 
provided that he might continue the business ‘‘of the 
La Jara store, and replenish the stock therein from the 
moneys received, until said stock can be sold at a good 
and reasonable price:” Held, that the receiver was 
justified in buying goods necessary to replenish the 
stock at 30 days’ time, as customary, liquidating the 
bills out of the proceeds of the sales.—RUSHWORTH V. 
SMITH, Colo., 34 Pac. Rep. 483. 
“97. REMOVAL OF CAUSES—State and |Federal Courts. 
—Though a State court has denied an application to re- 
move a cause to the Federal Court on the ground that 
the application was not made within the time pre- 
scribed by the federal statute,a subsequent order of 
the Federal Court that the cause be entered and 
docketed therein is conclusive of the question; and 
the State court has no right to thereafter retain ju- 
risdiction of the cause, and proceed with the trial.— 
NORTHER Pac. R. Co. V. MCMULLEN, Wis., 56 N. W. 
Rep. 629. 

98. RES JUDICATA.—A judgment ina proceeding for 
an accounting between plaintiff and defendant as 
partners, in which proceeding plaintiff set up a claim 
for services rendered the partnership, cannot, asa 
matter of law, be held to bar a subsequent action for 
services against defendant individually, where there is 
some evidence that the services sued for were not em- 
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braced in the claim set up in the former proceeding.— 
KASTER V. WELSH, Penn., 27 Atl. Rep. 668. 

99. SALE—Warranty.— Where the seller of hogs at 
auction states to those present for the purpose of bid- 
ding that the hogs are all right, intending thereby to 
effectuate a sale, and a person who is ignorant of the 
condition of the hogs purchases them, believing that 
the statement was so intended, and relying thereon, 
the statement constitutes a warranty that the hogs are 
sound.—POWELL Vv. CHITTICK, Iowa, 56 N. W. Rep. 
652. 

100. SALE—Warranty.—Where a person with knowl- 
edge of defects in material delivered under a contract 
containing specifications as to quality, receives and 
uses the same without giving notice of the defect, he 
cannot in an action against him for the price, set up 
a counter-cl+im for damages for the defects.—BERTH- 
OLD Vv. SEEVERS MANUF’G Co., Iowa, [566N. W. Rep. 
669. 
101. SALE MADE ON SUNDAY.—One who sells and de- 
livers property on Sunday cannot recover it on the 
ground that the sale was void.—COHN v. HEIMBAUCH, 
Wis.,56N. W. Rep. 638. 

102. TENANCY IN COMMON—A tenant in common can- 
not purchase on foreclosure of an outstanding mort- 
gage on the property, and, on obtaining a sheriff's 
deed, set up such title against his cotenant.—Moy v. 
Moy, Iowa, 56 N. W. Rep. 668. 

103. TOLL BRIDGES—Penalties fer overcharges.—Un- 
der Act 1874 (P. L. 73), § 31, ch. 3, providing a penalty 
against defendant bridge company for each over 
charge of toll which it shall ‘‘collect or demand,” 
where plaintiff, at one time, paid for tolls due for driv- 
ing over the bridge at various times preceding the pay- 
ment, but one penalty is incurred, though the account 
paid embraced many items of overcharge.—PORTER V. 
DAWSON BRIDGE Co., Penn., 27 Atl. Rep. 730. 

104. TRESPASS ON PRIVATE POND. — To constitute a 
private pond, within the meaning of Act June 3, 1878, § 
1, which imposes a penalty on a trespasser who takes 
fish from any private pond improved by the owner or 
lessee for the propagation of fish after he had posted 
public notices adjacent to such pond the pond must be 
owned entirely by the person who stocked it with fish; 
and in an action for the penalty it is error to refuse an 
instruction to find for defendant if he owned any part of 
the pond, and to charge that his ownership must be of 
a ‘‘substantial part,” meaning a strip from two to six 
rods wide.—BENSCOTER V. LONG, Penn., 27 Atl. Rep. 
674. 

105. TRIAL—Advising Jury to Agree.—It was not error 
for the trial court to instruct the jury, after they had 
been out some 20 hours without agreeing upon a ver- 
dict, to the effect that ifone ortwo oftheir numbers 
differed in their views of the evidence from the others 
they should be thereby induced, although not required 
to surrender conscientious convictions, to doubt the 
correctness of their own judgments, and should be led 
to inquire whether they were not mistaken.—GIBSON 
Vv. MINNEAPOLIS, ST. P. & 8S. S. M. Ry. Co., Minn., 56 N. 
W. Rep. 686. 

106. TRUST—Declaration—Validity.—A banking firm 
was agent to receive stock subscriptions for the A cor- 
poration, which subscriptions they were at liberty to 
use as other deposits until the stock was issued. While 
holding such deposits they prepared a declaration that 
certain securities, part oftheir general assets, were 
“held as collateral security against’ such deposits, 
which paper, without their signature, they placed, 
together with the securities, in an envelope, indorsed, 
‘Subscribers to the A corporation collaterals,” which 
they then deposited in a tin box in a safe-deposit com- 
pany: Held, that this was insuflicient to create a 
trust in favor of such creditors.—GIRARD LIFE INsUR- 
ANCE, ANNUITY & TRUST CO. V. MELLOR, Penn., 27 Atl. 
Rep. 662. 

107. TRUSTEES — Counterclaim.—In an action by a 
substituted testamentary trustee to foreclose a mort- 
gage executed to his predecessor, plaintiff is not liable 





to a personal judgment on a counterclaim for the ex- 
cess of fees over the. amount of the mortgage due de- 
fendant as attorney under retainer by his predecessor, 
as the contract bound the latter individually, and 
plaintiff did not assume any responsibility.—UNITED 
STATES TRUST CO. Vv. STANTON, N. Y., 34 N. E. Rep. 1095. 

108. VENDOR AND PURCHASER — Rescission.—Where 
vendees of land, as part consideration for the contract, 
agree to make certain improvements within a specified 
time, andthey do not make the improvements them- 
selves, but procure them to be made by contract, they 
are not entitled, in case of rescission for failure of the 
vendor to pertorm, to recover of the latter the cost of 
such improvements, but only the reasonable value.— 
FOUNTAIN V. SEMITROPIC LAND & WATER Co., Cal., 34 
Pac. Rep. 496. 

109. WATER COURSES. — Where a water company 
builds a dam and reservoir on a stream for the purpose 
of supplying a village below with water, but does not 
acquire any right to the waters above the dam, it is 
subject to the right of the inhabitants of a village 
situated above the dam to use the water of the stream, 
which was their only source for obtaining water, and 
it cannot enjoin the construction of adam above its 
dam for the purpose of supplying such village.—BARRE 
WATER Co, V. CARNES, Va., 27 Atl. Rep. 609. 

110. WILLS.—Testator devised separate tracts of land 
to his two sons, and to his daughter bequeathed $5,600: 
the willfurther providing that, “if there is not personal 
property and money enough to make that amount, the 
boys is to pay enoughto makethe amount:” Held, 
that any deficiency in the amount of the legacy, be- 
cause the personal estate was insufficient to satisfy 
such legacy, was chargeable as a lien on the land 
devised to the sons.—HENRY V. GRirvIs, Iowa, 56 N. W. 
Rep. 670. 

111. WILLS—Construction.—A will reciting that testa- 
tor, knowing that his wife would ever continue the 
same kind, devoted motherto their children which 
she had always proven herself, gave all his property 
to his wife, expressly excluding said children: Held, 
that an intentional omission to provide for issue of 
deceased children appeared onthe face of the will, 
within Civil Code, § 1307, providing that in case of an 
omission to provide for any child or the issue of a de- 
ceased child, unless it appears that such omission was 
intentional, he shall take as though there had been no 
will.—RHOTUN V. BLEVIN, Cal., 34 Pac. Rep. 513. 

112. WILLS—Devisavit vel Non—Mental Capacity.—An 
application for an issue devisavit vel non is properly 
denied where the decided weight of evidence isin favor 
of the testamentary capacity of testatrix, and it appears 
that the two sons in whose favor the will was made 
cared for their mother and her estate, while the sons 
who were disinherited had attempted to have their 
mother declared a lunatic, and her property taken out 
of her possession.—IN RE PENSYL’S WILL, Penn., 27 Atl. 
Rep. 670. 

1138. WILLS—Undue Influence—Burden of Proof.—L, 
who was weak-minded, and susceptible to slight in- 
fluences, while resident with A, one of his four brothers, 
who then apparently dominated him, was attended by 
Ato the office of alawyer, where in A’s presence he 
inade his will, by which he gave his entire estate to A, 
to the exclusion of his other brothers, after which A 
took the will, and indorsed it as the will of Lto A, and 
retained it until after L died: Held, that the burden 
was upon A to show that the instrument was executed 
without the exercise of undue influence by him. — 
BOISAUBIN V. BOISAUBIN, N.J., 27 Atl. Rep. 624. 

114, WITNESS—Husband and Wife. — In a proceeding 
by an execution creditor to reach property alleged by 
the debtor to belong to his wife, and claimed by her as 
such, the wife is a competent witness as to her owner- 
ship, since she is not interested against the husband, 
within the meaning of Act May 23, 1887, which renders 
husband and wife incompetent where they offer to 
testify “against each other.’’ — NORBECK V. DAVIS, 
Penn. ,f27 Atl. Rep. 712. 
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CIVIL DAMAGE ACT, 
evidence sufficient to uphold finding that death was 
caused by intoxication in action under the, 23. 
CIVIL PROCEDURE, 
practice in regard to preserving the question of 
variance, 489. 
COLLATERAL ATTACK, 
upon the minutes of a city council, 230. 
COMBINATION. See, also, BOYCOTTING. 
to fix the price of coal, how far a conspiracy, 410. 
CONFLICT OF LAWS, 
as to limitation of actions, 4. 
execution of a parol contract for the sale of land in 
another State than that of its execution, 431. 
CONSPIRACY, 
boycotting indictable as a, 166. 
action against a combination of wholesale dealers, 
291. 
right of action against a combination to fix the 
price of coal, 410. , 





CONSTITUTIONAL LAW, 
constitutionality of single tax law, 12. 
some late and novel constitutional questions, 2!. 
validity of State statute providing for the exclusive 
sale by the State of intoxicating liquors, 21. 
validity of act making it an offense to have in one’s 
possession a gill net or seine, 22. 
validity of city ordinance requiring owners of tence 
ment to provide water on each fioor, 22. 
validity of the Missouri weekly payment statute, »!. 
validity of statute providing that in civil cases a 
verdict may be rendered by less than twelve, 104. 
privileges of citizens of the several States, 211. 
how far statute requiring trustee in a deed or 
mortgage to be a bona fide resident of the State, 
is valid, 211. 
origin of the doctrine of annulment of act in con- 
flict with the constitution, 349. 
constitutional power of majorities, 369. 
the constitutionality of the weekly payment act of 
Illinois, 409. 
validity of the 
mileage act, 429. 
effect of indictment by a less number of jurors than 
is contemplated by the statute, 491. 
CONTEMPT, 
for disobeying injunctions against boycotting, Iv. 
of court, 273, 274. 
power of the court to compel accused to testify 
350. 
CONTRACT, 
parol evidence to explain written contract, 22. 
between city, and water company, how far avail 
able to third party whose property is destroyed 
by fire, 42, 
negative covenants in contracts for personal serv - 
ices, 122. 
action of malicious interference with performance 
of, 141. 
recovery by stranger toacontract upon a promise 
made for his benefit, 142, 200. 
validity of contracts of foreign corporations, which 
have failed to comply with statutory conditions, 
269. 
injunction to restrain making of, by employee with 
combination of wholesale dealers, 291. 
validity of contract for public printing which 
seems to be in contravention of public policy, 
312. 
for personal services, 
breach of, 360. 
of sale, rescission of for fraud, 414. 
illegality of, between author and publisher, 470. 
how far an agreement not to engage in business is 
against public policy and void, 497, 500. 
CONTRIBUTORY NEGLIGENCE. 


COPYRIGHT, 
of photographs, 189. 
right of the State to obtain a, 229. 
CORPORATIONS. See, also, STOCK AND STOCKHOLDERS. 
preferred stock, 105. 
stockholders’ defense against a corporate creditor, 
212. 
stock dividends, 241. 
interstate remedies against stockholders, 241. 
validity of contracts of foreign corporations which 
have failed to comply with statutory regulations, 
269. 
consolidation of, in Georgia, 429. 
rights and remedies of preferred shareholders, 45: 
their right to dividends, 433. 


Massachusetts interchangeable 


injunction to prevent the 


See NEGLIGENCE 


what are net earnings to be appropriated in divi- 


dends of preferred shares, 434. 
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CORPORATIONS—Continued, 
effect of a guaranty of dividends whether absolute 
or conditional on being earned, 455. 
preferred stockholders not entitled to priority 
over creditors, 436. 
not over other shareholders in winding up, 456. 
rights of preferred shareholders a question of in- 
terpretation, 436. 
remedies of preferred shareholders, 437. 
the law applicable to bond investment companies, 
169, 472. 
CORRESPONDENCE, 
12, 31, 92, 821, 441, 461, 450, 500. 
COURTS, ‘ 
defending home productions, 153. 
giving of fictitious credits in order to bring claim 
within jurisdictional amount, 163. 
contempt of, 273, 274. 
order of, forbidding the publication of evidence, 
339. 
COVENANT, See CONTRACT. 
CRIMINAL EVIDENCE, 
admission of declarations to prove intention, 161. 
ona trial for larceny evidence of an accomplice 
that after the return of himself and defendant to 
the latter’s home with the stolen goods they went 
out the same night and stole other goods in in- 
admissible, 373. 


CRIMINAL LAW AND PROCEDURE, 

torgery to sign a dead person’s name to an instru- 
ment with intent to defraud, 3. 

homicide by necessity, 41. 

comments of counsel on failure of the accused to 
testify, 42. 

mistrial and former jeopar@dy, 81. 

mistrial from discharge of juror whose mother 
bas died, 81. 

habeas corpus in federal courts to review erroneous 
conviction in State court, 102. 

how far homicide to prevent a robbery is justifi- 
able, 144. 

discharge of jury on account of mistrial, how far 
constitutes jeopardy, 152. 

when boycotting indictable as a conspiracy, 166. 

duty of prosecutor to call all witnesses, 190. 

impeachment as a crimina! proceeding, 209. 

how far one ,who is ‘present constitutes him an 
aider and abetter to a homicide, 211. 

highwaymen in equity, 229. 

the unlawful infliction of an injury by administer- 
ing poison, constitutes an assault, 239. 

new trial because the word guilty by accident was 
written on the instructions of the court handed to 
the jury, 250. 

where one is arrested on an executive warrant in 
extradition proceedings, the validity of the in- 
dictment under which he is charged will not be 
tried on habeas corpus, 292. 

resistance in the rape of a female child, 318. 

venue where shooting has been done across a river, 
the ball taking effect on the opposite side in an 
other State, 332. e 

‘*new criminal law’’—Sabbath breaking as a nui- 
gance, 333, 

power of court to compel accused to testify, 350. 

yrounds for change of venue in a prosecution for 
murder, 439. 


prosecution for seduction is barred by the marriage 
of the female to her seducer, though he agreed to 
the marriage to escape punishinent, 454. 

the failure of a person on trial for murder to have 
his wife in courtin order to afford witnesses an 
additional means of identifying him—she having 
been seen with him near the time and place of 


avescae 





CRIMINAL LAW AND PROCEDURE—Continued. 
the murder—is not a proper subject for unfavora- 
bie comment in argument to the jury, the wife be- 
ing incompetent asa witness for oragainst her 
husband, 458, 460. 
effect of an indictment by a less number of grand 
jurors than is contemplated by the statute, 491. 
CRUELTY, 
what is legal cruelty in divorce cases, 65, 
DAMAGES. See MEASURE OF DAMAGES. 
DECLARATIONS, 
made by an attorney, admissibility of, 150, 151. 
DEED, 
by wife direct to her husband of her sep trate estate, 
339. 
impeachment of acknowledgment to, for fraud, 64. 
validity of statute requiring trustee to be a bona fide 
resident of the State, 211. 
rescission for false representation, 211. 
questions whether under the terms of « certain in- 
strument it is a deed or a will, 355. 
equitable estoppel of infant from disaftirmance of 
deed made during minority, 378, 330. 
DESCENT AND DISTRIBUTION, 
survival of persons perishing in a common calam- 
ity, 101. 
DIGEST OF CURRENT OPINIONS, 
13, 32, 52, 72, 94, 114, 183, 154,174, 201, 221, 242, 261, 280, 
301, 822, 340, 361, 301, 402, 421, 441, 461, 481, 501. 
DIVIDENDS. See CORPORATIONS. 
DIVORCE, 
law of, in Oklahoma, 4i. 
what is legal cruelty, 66. 
effect of, upon land held by husband and wife by 
entireties, 372. 
in an action by the wife for divorce and alimony a 
decree for alimony payable in gross will operate 
per se as a lien upon the lands of the husband in 
the county where it is rendered, 492. 
DURESS, : 
payment under protest extorted by, 22. 
EASEMENT, 
of right of way by railroad company, specific per- 
formance of, 353. 
of light and air by the lessee of premises, 411. 
ELECTIONS AND VOTERS, 
grouping the names of candidates on ballots unde, 
the Australian system, 122. 
ELECTRICITY, 
validity of city ordinance providing for use of poles 
by electric light companies, 84. 
as a nuisance, 153. 
EMPLOYER AND EMPLOYEE. See, also, MASTER AND 
SERVANT. 
liability of labor organization for procuring dis- 
charge of non-union laborer, 23. 
validity of the Missouri weekly payment law, 81. 
eight hours unconstitutional, 401. 
constitutional power of the legislature to restrict 
the right of private contract, 409. 
the constitutionality of the weekly payment act of 
Illinois, 409. 
EQUITABLE MORTGAGE. See MORTGAGE. 
EQUITY, 
bill of discovery to compel judgment debtors to 
disclose assets on which execution may be levied, 
will not lie inthe absence of any statute author- 
izing it, 170, 172. 
bill for an account as between partners in an un- 
lawful transaction, 229. . 
ESTOPPEL, 
how far judgment constitutes a, against parties an- 
swerable over, 9. 
equitable estoppel of infant from disaftirmance of 
deed made during his minority, 378, 380. 
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EVIDENCE, 

judgment as against parties answerable over, 9. 

paro) evidence to explain written contract, 22. 

admissibility of declarations made by an attorney, 
150, 151. 

admissions of declarations to prove intention, 161. 

bill of discovery to compel judgment debtors to 
disclose assets on which execution may be 
levied, will not lie in the absence of any statute 
authorizing it, 170, 172. 

admissibility of, to show defective muchinery in 
suit by servant against the master for personal 
injuries, 452. 

privileged communications in evidence, 498. 

EXECUTORS AND ADMINISTRATORS, 

executor or administrator appointed in a foreign 
State may sue upon a judgment obtained by him 
in the place of his appointment in his represent- 
ative capacity, without taking out letters of ad- 
ministration, 251. 

EXTRADITION, 

where one is arrested on an executive warrant in 
extradition proceedings, the validity of the in- 
dictment under which he is charged will not be 
tried on habeas corpus, 2?2. 

FALSE IMPRISONMENT, 

circumstances under which it was held that de- 
fendant was not justified in arresting plaintiff, 
237, 239. 

whether the facts in a particular case constitute 
probable cause justifying an arrest without war- 
rant is generally a question of law for the court, 
237, 239. 

Michigan law of, 32!. 

FALSE PRETENSE, 

in the purchase of merchandise—rescissionvf the 

contract of sale, 414. 
FALSE REPRESENTATION, 

how far sufticient to justify rescission of deed, 211. 

in the sale of real estate, how far confers upon the 
vendee a right of action for damages, 419. 

FEDERAL COURTS. See, also, REMOVAL OF CAUSES. 

injunctions against judgments of, 4. 

jurisdiction of, inthe administration of estates al 
ready in State courts, 82. . 

habeas corpus in, to review erroneous conviction of 
a State court, 102. 

FEDERAL OFFENSE, 

combinations in restraint of trade, how far in vio- 
lation of the statute prohibiting monopolies, 162. 

construction of the federal anti-trust law, 489. 

FISHELIES, 

construction of the statute of Oregon on the sub- 
ject of offenses under the fish laws, 310. 

FOREIGN CORPORATIONS. 
FORGERY, 
signing dead man’s name to an instrument with in- 
tent to defraud, constitutes, 5. 
FRAUD, 
impeachment of acknowledgment to deed for, 64. 
FRAUDS, STATUTE OF, 

signature of purchaser to contract forsale of land 
under 21, 24, 31, 92. 

parol trusts and the statute of frauds, 255," 441. 

contract for the sale of land under, need not con- 
tain statement of the consideration, 298, 29%. 

u parol contract for the sale of land in another 
State executed in that State is enforceable in 
Illinois in the absence of any proof, thatthe laws 
of such State require such contract to bein writ- 
ing, 431. 

an undelivered deed which does not recite the 
terms of the contract of sale and which is in no 
way connected witb any written contract signed 
by the grantor or by any one under authority 
from him, is not a sufticient “memorandum or 


see CORPORATIONS. 








FRAUDS, STATUTE OF—Continued. 
note” ofthe contract of saleto satisfy the stat- 
ute of frauds, 438, 440. 
the names of parties, the description of the prop- 
erty, the consideration, the terms of payment on 
the sale of real estate which need to be expressed 
within the, 440. 
FRAUDULENT CONVEYANCE, 
instructions of court upon the subject of, 330. 
GEORGIA, 
consolidation of corporation in, 429. 
GIFT, 
proof of delivery of a gift of certificate of deposit, 
84. 
GRAND JURY, 
effect of indictment by a less number than is con- 
templated by the statute, 491. 
HABEAS CORPUS, 
in Federal Courts to review erroneous conviction 
in State Court, 102. 
where one is arrested on an executive warrant in 
extradition proceedings, the validity ofthe in 
dictment under which he is charged will not be 
tried on, 292. 
HOLIDAY, 
validity of order of attachment issued on a legal 
holiday, 85. 
HOMESTEAD, 
purchase by #2 married woman with the proceeds 
ofthe sale of her former homestead of an unim 
proved lot with intention of building a homestead 
constitutes it as such, 251. 
HLOMICIDE, 
by necessity, 41. 
how far homicide to prevent arobbery is justifi 
able, 144 
how far one who is present constitutes him an 
aider or an abetter to a, 211. 
grounds for a change of venue in a prosecution for 
murder, 430. 
how far the fact that the wife of the defendant who 
was presentat the homicide is in court and not 
made a witness is a proper subject of argument 
by the prosecuting attorney, 458, 460, 
HORNBLOWER, WILLIAM B. 
appointment of, to the United States Supreme Court, 
249. 
HUMORS OF THE LAW, 
13, 72, 113, 132, 153, 174, 200, 221, 261, 322, 340, 361, 461, 481, 
501. 
HUSBAND AND WIFE, 
the rights of a purchaser of stock held by husband 
and wife by entireties where sold by husband, 
259, 260. 
competency of divorced wife to testify against 
former husband, 290. 
validity of conveyance by wife of her separate es 
tate direct to her husband, 330. 
one who furnishes money to wife living apart from 
her husband for justifiable cause which she ex- 
pends for necessaries, cannot recover therefor 
from the husband, 351. 
effect of dtvorce where land held by husband and 
wife by entireties, 372. 
decree for alimony «a lien upon the real estate of 
the husband, 492. 
LCE, 
right of lessee to cut and remove from leased prem 
ises, 144. 
property in, 357. 
ice a part of the realty, 357. 
ice on navigable streams, 357. 
ice on non-navigable streams, 355. 
ice on ponds, 358. 
mill ponds, 358. 
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I1CE—Continued. 
ice on canals, 359. 
appropriation of ice, 359. 
IMPEACHMENT, 
whether an impeachable offense meuns an indicta- 
ble offense, 209. 
power to impeach an ex public officer, 209. 
whether is a civil or criminal proceeding, 209, 
the Nebraska impeachment cases, 209. 
INDEPENDENT CONTRACTOR. See NEGLIGENCE, 
INFANT, 
facts sufticient to constitute express ratification by 
an infant of a deed made during minority, 378, 380. 
INJUNCTION, ‘ 
against judgments of other courts, State and na- 
tional, 4. 
as between courts of the same State, 4. 
injunctions against decrees in equity, 5. 
injunctions against decrees of superior courts and 
courts of appeal, 6. 
judgments and decrees of courts of sister Stzete, 6. 
judgments of State and United States courts, 7. 
when will issue to prevent boycotting, 169. 
contempt for disobeying injunction against boycott- 
ing, 169. 
to restrain a combination of 
291. 
to restrain the 
services, 360. 


wholesale dealers, 


breach of contract for personal 


INNKEEPERS, 
distinction between guests and boarders, 374. 
liability of, for goods destroyed by fire, 374. 
INSOLVENCY, 
rights of members of insolvent mutual benetit so- 
ciety, 147. 
under penal statutes—receiving deposits by insol- 
vent banks—construction of statutes, 147. 
INSTALLMENT SALE3, 192. 
INSTRUCTIONS. See TRIAL. 
INSURANCE, 
liability for the loss of a harvesting machine which 
was operated in transit from place to place, 8. 
INTEREST, 
payment of in advance on demand note and recoyv- 
ery of unearned interest, 63. 
INTERNATIONAL LAW, 
the Behring Sea decision, 249. 
international arbitratorsin the Behring Sea case, 
349. 
INTOXICATING LIQUOR. See also CIVIL DAMAGE ACT. 
validity of statute giving a State exclusive right of 
sale of, 21. 


JETSAM AND FLOTSAM, 


113, 153, 241, 821, 340, 401, 421, 


JUDGMENTS, 


of other courts, State and national, injunctions 
against, 4. 
how far conclusive upon parties not in the record 
who are answerable over, 9. 
JURY, 
legality of a ‘‘quotient’”’ verdict by, 390. 
See HOMICIDE. 
LABOR. See EMPLOYER AND EMPLOYEE. 


LANDLORD AND TENANT, 

lease of a tract of land including half the bed of a 
stream gives the lessee whatever rights the lessor 
has to gut and remove the ice, 144. 

mechanic’s lien upon leased property after forfeit- 
ure of lease, 310. 

a lease made with the knowledge of the lessor that 
the premises are to be used for purposes of pros- 
titution is contrary to public policy and no rent 
can be recovered, 394. 





LANDLORD AND TENANT—Continued. 
lessee of a building surrounded by land of the lessor 
has noimplied right to the use of light and air 
from the adjoining land, 411. 
LARCENY. See CRIMINAL EVIDENCE. 
LAW BOOKS, 
Book Reviews, Digests, 
Clement’s Fire Insurance Digest, 261. 
Book Reviews, Reports, 
American State Reports, vol. 29, 13. 
American State Reports, vol. 31, 241. 
American Railway and Corporation Reports, vol. 
6, 261. 
American State Reports, vol. 32, 381. 
American State Reports, vol. 32, 481, 
Book Reviews, Text Books, 
Bolles on Bank Collections, 12. 
Browne on Parol Evidence, 31. 
Black on Tax Titles, 31. 
Ruy on Carriers of Passengers, 72. 
Smith on Personal Property, 3. 
Van Fleet on Collateral Attack, 93. 
Tiffany on Death by Wrongful Act, 94. 
Bishop on Code Practice, 113. 
American and English Encyclopwdia of Law, vol, 
21, 153. 
Beach on Public Corporations, 174. 
Rice on Criminal Evidence, 200. 
Tiedemann on Equity, 220. 
Thornton on Gifts and Advancements, 220. 
tobinson on Forensic Oratory, 261. 
Buswell's Law of Personal Injuries, 361. 
American and English Encyclopadia of Law, vol. 
22, 301. 
Foote and Everett’s Law of 
punies, 381. 
Cassoday on Wills, 500. 
Phillips on Mechanic’s Liens, 501. 
Knight’s Patent Office Manual, 501. 
LAW REFORM, 
America’s contribution to the World’s Jurispru- 
dence, 289. 
address of David Dudley Field at the World’s Con- 
gress, 289. 
LAWYERS, 
admission of women to practice law, 250. 
admission of women to the bar, 821, 
LEASE. See LANDLORD AND TENANT. 
LEGAL EDUCATION, 
sixteenth annual meeting of the American Bur As- 
sociation, 61. 
LEGISLATURE, 
constitutional power of a majority in the United 
States Senate, 369. 
LIBEL, 
publication by mercantile agency as to solvency of 
business firm isnot privileged, 62. 
how far mistake in name ina publication consti 
tutes a, 189, 196, 198. 
Massachusetts law of, 189, 196, 198. 
intent in the libel of a candidate for office, 210. 
privilege of criticising the conduct ofa public man, 
210. 
action against town for, 269. 
of candidate for office, 329. 
LICENSE, ° 
on the part of the owner of the machinery to one 
who is injured, how far constitutes liability, 216, 
219. 
LIEN, 
ofa livery stable keeper as against the recorded 
chattel mortgage, 254. 
of agister and of chattel mortgage, 375. 


Incorporated Com- 
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LIFE INSURANCE, 
pay.nent of premium with misappropriated fuuds, 
121, 128, 131. 
LIMITATION OF ACTIONS, 
when statute begins to run against one coming into 
the State, 4. 
pleading statute of limitations of a foreign State, 4. 
the acknowledgment sufticient to constitute a new 
promise, 312. 
LIVERY STABLE KEEPER, 
lien of a, as against a chattel mortgage, 254. 
LOTTERIES, 
whether bond investment companies are, 469, 472. 
MANDAMUS, 
to compel acceptance of public oftice, 101. 
by student to obtain a degree, 421. 
is the proper proceeding to compel a gas company 
to furnish gas to those entitled to receive it, 430. 
MARITIME LIEN, 
a question of, 12. 
MARRIAGE, 
as a defense toxucriminal prosecution for seduction, 
454. 
MARRIED WOMAN, 
citizenship of American womin, married to for 
eigner, 22. 
MASSACHUSETTS, 
a phase of the libel luw of, 189, 196, 198. 
MASTER AND SERVANT. See, also, EMPLOYER AND 
EMPLOYEE. 
liability of the master for injury to servant through 
the negligence of a superior officer, |. 
the United States Supreme Court on the Ohio law 
of,.3. 
liability of the master for the act of the servant in 
causing the arrest of a person on suspicion of 
theft, %. 
circumstances under which it was held that the re- 
lation of master and servant existed, 123. 
liability of the manager of a theater for an assault 
and battery committed by a door-keeper 270. 
liability of the master for the negligence of a vice- 
principal, 292. 
admissibility of evidence to show defective ma- 
chinery, 452. 
MEASURE OF DAMAGES, 
mental suffering as an element of damage in tele- 
graph cases, 61. 
mental suffering as a basis for damages, 199. 
for injury, passenger entitled to compensatory but 
not punitive damages, 231. 
mental suffering as an element of damage, 449, 
MECHANIC’S LIEN, 
some phases of the law of subcontractor’s liens, 232. 
purchase by a married woman with the proceeds 
of the sale of her former homestead of an unim- 
proved lot with intention of building a homestead 
constitutes it as such, 251. 
on leasehold property after forfeiture of the lease, 
310. 
liability of premises under for work done under 
contract with a trespasser, 477, 479. 
MERCANTILE AGENCY, 
publication by, as to solvency of business firm is 
not privileged, 62. 
MISSOURI, 
» validity of act providing for the weekly payment of 
wages, 81. 
MORTGAGE, 
priority in the record, 162, 
delivery of title deed constituting an equitable 
mortgage, how far has priority over a legal re- 
corded mortgage, 162. 











MUNICIPAL CORPORATION, 
validity of ordinance regulating the business of 
keeping insane asylums, 21. 
validity of ordinance regulating parade of salvation 
army, 21. 
validity of ordinance requiring owners of tenement 
houses to provide water on each floor, 22. 
how far contract between a, and water company 
available to third party whose property is de- 
stroyed by fire, 42. 
liability of, for injuries caused by ice on sidewalk, 
70, 71. 
validity of ordinance providing for use of poles by 
electric light companies, 84. 
where a person obtains from acity by ordinance 
license to lay pipes in streets, he will be liable for 
injuries resulting fromthe negligent manner in 
whichsuch work was done, 142. 
how far liable for injury to traveler by defective 
sidewalk where the city has knowledge of the de- 
fect, 192. 
power of city council to suppress sale of newspa- 
pers, 209. 
power of city council to correct mistakes at a sub- 
sequent meeting, 230. 
collateral impeachment of the minutes of a city 
council, 230. 
stipulation in a contract by acity for public im- 
provements that the director shall look for pay 
ment toa particular fund to be raised by assess 
ment, relieves a city from liability for negligently 
delaying to raise such funds, 253. 
action against town for libel, 269. 
negligence for a, to maintain ona street a post over 
which the wheels of a carriage cannot pass in 
safety, 311. 
have no power to fix by ordinance the price at 
which natural gas shall be supplied to consumers, 
252. 
au special assessment for a local improvement is 
void where a portion of the property benefited is 
arbitrarily and intentionally omitted from the 
assessment, 354. 
how far contract between a, and a water company 
confers upon a citizen whose property is de 
stroyed by fire, a right of action, 392. 
tuxation of the pipes of water companies in the 
street as real estate, 399, 401. 
liability of the city in damages for the govern 
mental act of its agents, 490. 
MUTUAL BENEFIT SOCIETY, 
amendment by a, of its contract of insurance, 86. 
rights of members of insolvent mutual benefit soci- 
eties, 147. 
‘NATIONAL BANK, 
where one in good faith takes a transfer of national 
bank stock to himself as collateral security, and 
the transfer is madeto him as “pledgee” he will 
not be liable as a stockholder on such stock, 379. 
NATURAL GAS, 
regulation of the price of, by municipal corpora- 
tion, 352. 
NATURAL GAS COMPANY, 
duty of to furnish gas to applicants, 450. 


NEBRASKA, 
stipulation limiting liability of telegraph company 
in, 12. 


impeachable cases in, 209. 
NEGLIGENCE, 
occupant of premises under no legal duty to keep 
them safe for persons who go there for their own 
pleasure and not by invitation, 48, 51. 
evidence sufficient to justify directing a verdict by 
the court, 66. 
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NEGLIGENCE—Continued. 
contributory negligence in cases of injury by slip- 
ping on ice on sidewalks, 70. 
where a person obtains froma city by ordinance 
license to lay pipes in streets he will be liable for 
injuries resulting fromthe negligent manner in 
which such work was done, 142. 
liability of proprietor, to a licensee suffering in 
jury where permission is given to examine ma- 
chinery, 216, 219. 
NEGOTIABLE INSTRUMENT, 
how far stipulation in promissory note for the pay- 
ment of reasonable attorneys’ fees in case of suit 
destroys its negotiability, 2. 
personal liability of one signing note as agent or 
trustee, 2 
payment of interest in advance on demand note is 
prima facie evidence of agreement to forbear col- 
lecting note until expiration of time, 63. 
payment of note made in Mexican silver dollars is 
a negotiable promissory note, 124. 
the fact that an instrument for the payment ofa 
specific sum of money is made payable with cur- 
rent exchange at a place other than the place of 
payment does not prevent its being a promissory 
note, 371. 
individual liability of parties signing a note in 
their representative capacity, 450 
how far the fact that a director in a bank discount- 
ing a note is also a director in the corporation, 
payee of the note is sufficient to charge the bank 
with knowledge of equities, 450. 
circumstances under which an.indorser of paper 
will be held to be a joint maker, 471. 
NEWSPAPERS, 
power of a city council to suppress sale of, 299. 
NOTARIES, 
legality of oaths by, who act as attorneys, 389, 461. 
NOTICE, 
to cashier of trust company, how far binds the com- 
pany, 164. 
NUISANCE, 
electricity as a, 153. 
ubatement of a, without giving notice, 271. 
Sabbath breaking as a, 333. 
OFFICE AND OFFICERS, 
mandamus to compel acceptance of public office, 101. 
impeachment of public officers, 209. 
privilege of criticising the conduct of a public man, 
210 
libel of candidates for office, 329. 
OKLAHOMA, 
as a divorce center, 41. 
PAROL EVIDENCE. See EVIDENCE. 
VARTNERSHIP, 
commissions received by one of a law partnership 
as executor does not belong to the firm, 26, 29. 
evidence constituting a partnership, 110, 112. 
payment of life insurance premium by partner out 
of misappropriated funds, 121, 129, 131. 
PRINCIPAL AND AGENT, 
traveling salesman selling by sample has no im- 
plied authority to collect money, 270. 
PAYMENT. See, also, CHATTEL MORTGAGE 
under protest extorted by duress, 22. 
PERSONAL PROPERTY, 
Sructus industriales and naturales, 454. 
PHOTOGRAPH, 
how far is the subject of copyright, 189. 
PLEADING, 
the statute of limitations of a foreign State, 4 
PLEDGE, 
of stock and joan thereon by trust company, 164. 
liability of pledgee of national,bank stock for un- 
paid assessment thereon, 370. 





POISON, 
administration of, constitutes an assault, 230. 
POST OFFICE, 
a curious postal case, 141. 
PREFERENCE, 
the giving of by way of chattel mortgage in con- 
junction with an assignment for the benefit of 
creditors, 390. 
PRINCIPAL AND AGENT, 
personal liability of one signing note as agent or 
trustee, 2. 
PRINCIPAL AND SURETY, 
stranger to acontract made for his benefit cannot 
maintain suitthereon, 142, 200. 
PRIVILEGED COMMUNICATIONS, 
in evidence, 493. 
PROBABLE CAUSE. See FALSE IMPRISONMENT. 
PROMISSORY NOTE. See NEGOTIABLE INSTRUMENT. 
QUERIES, 
94. 


RAILROAD COMPANY, 
where a passenger having ticket is directed by ap 
employee of the company to a car which is cut off 
and left standing, he is entitled to compensatory 
but not to punitive damages, 231. 
easement of rightof way, specific performance of, 
353. 
liability of, for bills of lading fraudulently issued, 
369. 
validity of the Massachusetts interchangeable 
act, 429. 
RAPE, 
of female child, evidence of resistance, 318. 
REAL ESTATE, 
Sructus industriales and natur tes, 454. 
products of a mixed nature—hops, 456. 
Sructus naturales, 456. 
growing trees, 457. 
over hanging trees, 458. 
“line trees.” 458. 
cut trees, 458, 
RECEIVER, 
action by foreign receivers, 315. 
suit by foreign receiver, 315. 
the leading case—Booth v. Clark, 316. 
followed by the Federal Courts, 316. 
generally accepted by State courts, 316. 
the opposing view—comity between States, 318. 
where receiver is vested with title, 318. 
rights of local creditors protected, 318. 
RESCISSION, 
of acontract of sale for fraud and false pretense, 
414. 
RECORDING, 
whether holder of an unrecorded equitable charge 
upon land is entitled to priority over a subse- 
quent legal mortgage given to secure a prior in- 
debtedness, 162. 
the right to examine public records, 395. 
at common law, 395. 
by statute, 397. 
operation of unrecorded deed, 480. 
REMOVAL OF CAUSES, 
filing of petition and bond for,on ground of 
diverse citizenship, 23. 
appearance in State Court admits jurisdiction 
there after removal is obtained, 84. 
RESTRAINT OF TRADE, 
combinations in, how far federal offense, 162. 
RIPARIAN RIGHTS, 
right to an island which springs up ina navigable 
river and the accretions on the shore of the same, 
335, 338. 
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SALE, 

payment under protest extorted by duress, 22. 

installment sales, 125. 

traveling salesman selling by sample has no im- 
plied authority to collect money, 270. 

false pretense in the purchase of merchandise— 
rescission of the contract of sale, 414. 
introductory, 414. 
false statement, 415. 
the intent to defraud, 416. 
rescinding the contract, 417. 

right of stoppage in transitu before delivery to the 
consignee, 450. 


SALVATION ARMY, 
validity of city ordinance regulating parade of, 21. 


SCHOOLS, 
mandamus by a student to obtain his degree, 421. 
SEDUCTION, 
marriage us 4 defense to criminal prosecution for, 
454. 


SPECIFIC PERFORMANCE, 
of a contract requiring special skill, judgment and 
discretion and intended to extend through a 
series of years, 353. 


STATE, 
right of a, to obtain copyright, 229. 
STOCK AND STOCKHOLDERS, 

preferred stock, 105. 
interest bearing and guaranteed, 105. 
power to issue preferred shares, 106, 
want of power validated by acquiescence and 

laches, 108. 
doctrine that persons accepting preferred stock 
estopped from disputing its validity, 109. 

privilege of taking in exchangejfor common stock, 
when exercised, 109. 

holder of invalid preferred stock may rescind, 109. 

stockholder’s defense against a corporate creditor, 
212. 

interstate remedies against stockholders, 241. 

rights of a purchaser of stock of a husband where 
the same is held by husband and wife by entire- 
ties, 259, 260. 

where one in good faith takesa transfer of national 
bank stock to himself as collateral security and 
the transfer is made to him as ‘‘pledgee” he will 
not be liable as a stockholder on such stock, 370. 

the remedies of preferred shareholders, 433. 


SUB CONTRACTOR’S LIENS. See MECHANIC’s LIEN. 


SUNDAY LAW, 
opening of the World’s Fair on Sunday, 1. 
SUNDAY, 
Sabbath breaking as a nuisance, 33%. 
TARIFF, 
whether a tomato is a fruit or vegetable under the 
tariff law, 309. 
TAXATION, 
the water pipes, hydrants and conduits of a water 
company laid through the streets of a city or 
town are taxable as real estate of the company in 
possession of them inthe city or town where they 
are laid, 399, 401. 
constitutionality of single tax law, 12. 


TELEGRAPH COMPANY, 
stipulations limiting liability in Nebraska, 12. 
mental suffering as an element of damage, 61, 199, 
449 


the Texas rule of damages in telegraph cases, 449, 
479, 590. 





TOW®R, 
action against, for libel, 269. 
TRADE-MARK, 
will not be protected if the owner has knowingly 
misrepresented the article, 350. 
TRESPASS, 
liability of premises under mechanic’s lien for work 
done by a trespasser, 477, 479. 
TRIAL, 
where evidence is insuflicient to prove a necessary 
fact in plaintiff's case, the court may direct the 
verdict, 48. 
directing verdict by the court in negligence case, 66. 
instruetions of the court as to a fraudulent convey- 
ance, 330, 
power of court to compel accused to testify, 350. 
order of court forbidding the publication of evi 
dence, 389. 
legality of a “quotient” verdict, 390. 
practice in regard to variances, 489. 
TRUST AND TRUSTEE, 
parol trusts and the statute of frauds, £55. 
TRUST COMPANY, 
how far notice to cashier of, binds the company 
upon a pledge of stock and loan thereon, 164. 
TRUST, 
following the payment of life insurance premium 
with misappropriated tunds of partnership, 121, 
128, 131. 
setting aside deed as a resulting trust, 211. 
combination to fix the price of coal, 410. 
parol trust in the statute of fraud, 441, 
construction of the federal anti-trust law, 459 
UNITED STATES SENATE, 
constitutional power of the majority, 369. 
UNITED jSTATES STATUTES, 
need of arevision of, 61. 
UNITED STATES SUPREME COURT, 
death of Mr. Justice Blatchford, 41. 
appointment of William B. Hornblower to the, 24:'. 
important cases of the docket of the, 309 
important cases in the, 480. 
VARIANCE, 
practice in regard to, 48). 
VENDOR AND VENDEE, 
signature of purchaser to contract for sale of land, 
21, 24, 31, 92. 
contract forthe sale of land under the statute of 
frauds, need not contain statement of the con 
sideration, 298, 299. 
how far false representations as to the value and 
character of land will confer a right of action fo: 
damages, 419. 
how far vendor in the sale of real estate may leyi- 
timately and properly puff his property, 419, 420. 
parol contract for the sale of land, 431. ; 
sufficiency of memorandum to satisfy the statute of 
frauds, 438, 440. 


VENUE. 
VERDICT, “ 
discretion of, by the court, 48, 66. 
legality of a ‘‘quotient” verdict, 390. 
WATER COMPANY, 
right of action aguinst, for failure to furnish water 
for fires, 42. 


liability of, for insufficient supply of water at a fire 
there being a contract between the water com- 
pany and the municipal corporation for such 
supply, 392. 


See CRIMINAL LAW AND PROCEDURE 
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WATER COMPANY—Continued. | WITNESS, 
taxation of the pipes of, as real estate, laid inthe | 


competency of divorced wife=to testify against 
streets of a city, 399, 401. 


former husband, 290. 


WATERS AND WATER COURSES. ‘ las a 
right of lessee to cut ice, 144. | WOMEN, 
effect of grant from the United States of land ona | admission of, to practice law, 250. 
large navigable river as passing the title to the admission of, to the bar, 321. 


grantee, 335, 338. 
right to an island which springs up in a navigable 
river and the accretions on the shores of the | WORLD’S FAIR, 
same, 335, 338. opening of the, on Sunday, 1. 
WIFE’S SEPARATE ESTATE. See HUSBAND AND WIFE. | 
WILL, WORLD'S FAIR CONGRESS, 
question whether under the terms of a certain in- address of David Dudley Field ut, 289. 
strument it is a deed or a will, 355. 


widows not favored in the law, 340. 


of 
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SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS” IN VOL. 37. 


This subject-index will, we trust, be found convenient and satisfactory. It contains a reference 
under its appropriate head to every digest of current opinions which has appeared in the volume. The 
references, of course, are to the pages upon which the digest may be found. There are no cross- 
references, but each digest is indexed herein under that head, for which it would most naturally occur 
to a searcher to look. It will be understood that the page to which reference, by number, is made, 
may contain more than one case on the subject under examination, and therefore the entire page in 
each instance will necessarily have to be scanned in order to make effective and thorough search. 


Assault and Battery, 154; with intent to Kill, 55, 135; 


Abatement, 262. 
with intent to comnmit murder, 203, 223; with intent 


Accident Insurance, 174, 341, 421. 


s - to rape, 178. 

Accor ice ° 
And - vy facti 39 Assignment, 175, 362, 502; for benefit of creditors 13, 
ee ee 14, 32, 33, 53, 114, 134, 134, 175, 302, 362, 382, 402, 422, 442, 
Account, 262, 362; partnership transaction, 201. 461, 502; of cause of action, 442; of contract, 442. 
Account Stated, 94. Association, benevolent society, 53; endowment asso- 
Accounting, 154, 174. ciation, 344; expulsion of member, 14; stock ex 
Action, 221, 502; abatement, 481; assignment, 221; change, 362. . 

for personal | injuries, 154; joinder of parties, 7%; Assumpsit, 175, 281, 302, 402. 

misjoinder, 174; venue ,13. | Attachment, 14, 53, 73, 94, 114, 134, 154, 182, 222, 242, 262, 

Administration, 32, 94, 114, 133, 154, 174, 221, 242, 262, 281, 281, 302, 342, 348, 422, 462, 482; bond,. 38, 58, 242, 342, 
301, 341, 362, "402, 441, 486, 502; sale, 481; sale of land, 362, 442; exemption, 502; "execution, 94; dissolution. 
13; settlement, 13; toreign executor, 32. 262, 302, 382; intervention, 302, 462; levy, 442; lien, 


175; priority, 175. 


Administrator, action by,32. 
Attorney and Client, 53, 154, 176, 242, 262, 322, 387, 462, 
382. 


Admiralty, 114, 442; practice, 442; assignment, 341; | 4 2 ; 
jurisdiction, 221; maritime liens, 301, 345, 461; neg- 482; compensation, 114; negligence, 342, 
ligence, 382; pleading and proof, 242: shipping, 53, Bail Bond, 154. 
242, 247, 382. | Bankruptcy, 176. 
Adoption, 221, 402. Banks and Banking, 114, 176, 242, 262, 282; certificates of 
Adultery, 94, 178. deposit, 322; collections, 176, 302, 322, 342, 402; county 


Advancement, 32; gift, 242. funds, 402; deposits, 137, 482, 502; wag tng ty 302; 
ews , . -— ane em t ‘ . owers of ofticers, 176; protesting paper, 154; sav 
soe eee, 82, 18, 154, 175, 262, 251, 401, 341, 382, ings bank, 14, 442; ultra vires, 176; usury, 73, 114. 
Siedinne Aden Bigamy, 324. 


Agistment, lien, 502. : 
« Bill of Exceptions, 282. 


Aliens, 301. , 
Alteration, 426. , | at | —— 7 mee 
Alteration of Instrument, 32, 133, 138, 175, 342, 406. San as See sia ae 
Animals. 175 Bona Fide Purchaser, 134, 201, 828, 342, 362. 
4 , 175, 
q - . p oes Bond, 33, 222, 422; construction, 114; contractor, 383; de 

Appeal, 138, 32,133, 175, 222, 262, 281, 301, 362, 382, 421, 422, iwerg. 402. 422° “ py : P . 

482, 502: from justice, 222; injunction, 281; jurisdic: livery, 402, 422; escrow, 442; reformation, 265, 

tional amount, 362; justice court, 502; notice, 201, Boundaries, 58, 94, 222, 462, 482. 

402; presumption, 242; recognizance, 738; record, 73, Bribery, 203. 

281, 402; res judicata, 114; supersedeas bond, 221; Brokers. commissions, 502. 


supersedeas, 133, 402; transcript, 133. 
Appeal Bond, 175, 282, 482, 442. 
Appealable Orders, 281. 


Burglary, 44, 55, 74, 115, 156, 244, 348, 504. 
Canal Companies, 302. 
Carriers of Goods, 33, 75, 94, 201, 242, 302, 384, 403, 482; bill 


piso Se ag = 381. of lading, 201, 282; connecting carriers, 115. 

pst cook a - mn Carriers of Live Stock, 33, 115, 176, 182, 302, 422. 
Appellate Pr oodare, 42. Carriers of Passengers, 33, 73,115, 134, 154, 159, 176, 201, 
Appearance, 32, 53. 222, 242, 263, 302, 262, 383, 422, 442, 482, 502; baggage, 
Arbitration, 73, 262, 322, 482. 222, 342; negligence, 14, 154, 155, 222, 282, 322, 403, 462 
Arbitration and Award, 281, 382, 502. Carrying Concealed Weapons, 283. 

Arson, 422. _ Cemeteries, 14, 302; abandonment, 176. 

Award, payment, 73. Certiorari, 73, 94, 342, 403; bond, 201. 


Assault, 202, 323, 468, 482. Champerty, 3%, 502. 
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Chattel Mortgage, 14,53, 78, 342, 362, 368,408, 482, 503; 
crops, 73; description, 95, 242, 263; foreclosure, 176, 
201, 462; lien, 73; rossession, 202, 462; priority, 33, 
95, 322; record, 243; recording, 822; registration, 263; 
sale, 73. 

Check, 18; signature, 503. 

Chinese, deportation, 462; warrant for arrest, 462. 

Claim and Delivery, 282, 383. 

Composition, with creditors, 302, 422, 487. 

Confession, 156, 203, 504. 

Conflict of Laws, 248, 244, 282, 424. 

Confusion of Goods, 134. 

Conspiracy, to steal, 185; pleading, 243. 

Constitutional Law, 14, 33, 58, 95, 115, 134, 176, 177, 201, 
222, 26%, 282, 303, 423, 342, 583, 422, 442, 448, 462, 482, 483, 
503; hawkers’ and peddlers’ license, 177; interstate 
commerce, 177. s 

Contempt, 503; newspaper publication, 155; punish- 
ment, 483. 

Contract, 14, 73, 74, 134, 135, 155, 177, 202, 222, 223, 248, 263, 
302, 323, 343, 363, 383, 403, 488, 503; assignment, 202, 
building contract, 134, 155; compromise, 155; condi- 
tions, 9; consideration, 383, 155, 177, 823, 422, 443; 
damages, %, 134, 155, 243; employment, 54, 323; es- 
toppel, 483; gambling contracts, 202; guaranty, 483; 
mistake, 403; mutuality, 342, 503; novation, 26%; 
parol evidence, 202, 282; part performance, 14; per- 
tormance, 33, 177, 403; pleading, 54, 115; public 
policy, 54, 74, 202; reformation, 368; rescission, 95, 
155, 202, 363, 422; sale, 503; sale of land, 135; to de- 
liver goods, 95; to pay another’s debt, 403. 

Contributory Negligence, 184, 267, 462, 486, 487, 507. 

Conversion, 38, 34, 74, 95, 115, 268, 322, 403, 448, 462; of 
collateral security, 202. 

Convict, pardon, 18. 

Copyright, dramatic composition, 363. 

Coroner’s Inquest, 243. 

Corporation, 95, 245, 308, 403, 423; accommodation paper, 
343; bonds, 177; charter, 303; corporate power, 462; 
deed of president, 323; directors, 177, 282, 343, 403; 
dissolution, 74; estoppel, 5(€3; fictitious issue of 
stock, 135; foreign corporation, 54,115, 443; forged 
issue of stock, 423; insolvency, 135, 323, 383; incorpo- 
ration, 503; increasing deed, 54; mortgage, 177, 503; 
mortgage to directors, 823; officers, 388; pledge of 
stock, 282; quo warranto, 185; receiver, 74, 343; sale 
of stock, 323; stock transfer, 383; stockholders, 14, 34 
74, 155, 177, 363, 383, 428, 448, 468,483, 603; transfer of 
stock, 74; ultra vires, 223; ultra vires acts, 282. 

Costs, 323, 383, 504. 

Counterclaim, 443. 

Vounties, 223, 504; defective bridge, 34,115; defective 
highway, 14, 37; warrant, 178. 

County Board, 115, 483. 

County Court, 383. 

County Funds, 115. 

County Judges, 202. 

County Marshal, fees, %%6. 

County Roads, 363. 

County Seat, 95. 

County Supervisors, 463. 

County Treasurer, 202; bond, 202. 

County Warrants, 463. 

Courts, 34, 283, 343, 483, 504; equity jurisdiction, 54; ju- 
risdiction, 74, 115, 284; jurisdictional amounts, 14; 
state and federal, 243. 

Covenant, #4, 95, 283; building restriction, 54; parol evi- 
dence, 403. 

Creditor’s Bill, 135, 155, 202, 243, 383, 284, 343, 403, 423, 463, 
483. 

Criminal Evidence, 34, 54, 74, 95, 202, 203, 223, 243, 263, 303, 
323, 363, 423, 448, 463, 504; expert testimony, 156. 

Criminal Law, 15, 34, 54, 55, 74, 95, 115, 135, 156,178, 223, 
244, 263, 264, 283, 308, 328, 324, 343, 363, 383, 403, 404, 423, 
444, 463, 483, 504. 

Criminal Practice, 15, 34, 55, 75, 96, 156, 178, 203, 223, 244, 
264, 283, 303, 384, 463, 483, 504. 

Criminal Trial, 55, 75, 96, 156, 178, 244, 303, 463; amend- 
ment of verdict, 15; misconduct of jury, 178, 2038; 
view by jury, #24. 

(‘ustom and Usage, 179, 483. 

Death ¢ Wrongful Act, 33,55, 115, 185, 179, 244, 245, 283, 
424, 484. 


Deceit, 9°, 223, 264, 384, 404. 
Declarations, 344. 

Decree, 96. 

Dedication, #24; of street, 404. 





Deed, 15, 35, 55, 96, 203, 283, 303, 343, 404, 484; acknowledg- 
ment, 179; boundaries, 244, 484; cancellation, 55, 224, 
404; capacity of grantor, 156; certificate of notary, 
364; color of title, 134; community property, 75; 
condition, 15; consideration, 343; covenants, 223, 
243; defective ce tificate, 96; delivery, 115, 135, 156, 
179, 244, 264, 384; description, 55, 135, 156, 264, 463, 484; 
escrow, 55; estate by entireties, 179; estoppel, 404; 
exception, 404; implied trust, 179; insanity, 96; 
mortgage, 364; parol evidence, 884; probate, 462; 
quitelaim, 15; record, 1279; recording, 484, 504; 
reformation, 135, 224, 303, 444; reservation, 179, 444, 
484; restrictions, 504; vested remainder, 156; war- 
ranty, 20%; wills, 224. 

Deed of Trust, 15, 55, 463, 484. 

Defamation, 36%. 

Defilement, 156. 

Demand, 264. 

Deposition, 424. 

Descent and Distribution, 75, 116, 404. 

Destroying Public Documents, 178. 

Detinue, 96. 

Ditches, 136, 484. 

Divorce, 116, 179, 224, 324, 484, 404,504; ulimony, 94, 136, 

79, 204; collateral attack, 364; condonation, 116: 
cruelty, 179, 424; custody of children, 324; domicile, 
463; lunacy as ground, 34. 

Dower, 116, 265; seisin, 463. 

Dying Declarations, 54, 20%, 22%, 323. 

Easement, 116, 224, 324, 864, 424; way, 156, 204. 

Ejectment, 15, 55, 75, 116, 204, 224, 303, 404, 484; deed, 34. 

Elections, 75, 504. 

Election and Voters, 96, 116, 159, 303, 324, 364, 384, 444, 
463, 504; canvass of votes, 179; jury trial, 156. 

Electricity, electric railway, 18, 19. 

Embezzlement, 34, 324, 504, 505. 

Eminent Domain, 35, 96, 116, 179, 224, 244, 324, 344, 505. 

Equity, 15, 179, 224, 264, 265, 303, 324, 384,404; pleading, 
283, 303; receivers, 179; rescission, 116, 244. 

Equitable Assignment, 204, 404. 

Equitable Lien, 15. 

Equitable Set-off, #24. 

Equity Practice, 204. 

Estoppel, 75, 159, 204, 224, 265, 287, 307, 344, 364, 424, 483, 504, 
505; corporation, 444; deed, 35. 

Evidence, 15, 35, 55, 56, 136, 179, 344, 404, 424, 464, 484; an- 
cient document, 55; certified copy, 35; damages, 324; 
declarations, 96, 136, 244, 324; depositions, 224; hand 
writing, 75; mental unsoundness, 96; parol, 55; parol 
evidence, 224, 244; photographs, 304; res gest, 285. 

Execution, 324, 484; exemption, 304, 324, 344, 484; injunc 
tion, 364; levy, 244; sale, 136, 156, 304, 463, 484, 505; seat 
in stock board, 304; stay bond, 484. 

Executors, 157, 244, 424. 

a Testimony, 75, 156, 157, 384, 505; opinion evidence, 

Ww 


Express Company, 424. 

Extradition, 35, 75, 244, 307, 423. 

Factors, 464. 

False Imprisonment, 204, 265. 

False Pretense, 34, 223, 264. 

False Representation, 505. 

Federal Courts, 35, 56, 116, 136, 180, 204, 225, 264, 282, 284, 288, 
302, 304, 325, 404, 444, 464; circuit courts of appeals, 
304; following State practice, 304; jurisdiction, 57; 
receivers, 15, 157. 

Federal Offense, 35, 75, 284, 325, 404,505; cight hour law, ; 
180; monopolies, 136. : 


‘Gem. an 


Fixtures, 56, 157. s 
Forcible Detainer, 180, 204, 487. . 
Forcible Entry and Detainer, 265. 4 


Forgery, 156, 178, 203, 244, 283. oN 

Frauds, Statute of, 16, 56, 136, 139, 160, 225, 266, 285, 304, 32% 
364, 404, 444. 

Fraudulent Conveyance, 16, 35, 56, 75, 97, 116, 136, 157 
180, 204, 225, 244, 265, 284, 325, 364, 405, 444, 464, 483, 484. 
485, 505. ; 

Fraudulent Representations, 407. 

Garnishment, 75, 265, 283, 825, 364, 405, 424, 485; exemp 
tion, 225, 244; insurance, 464. 

Gift, 384, 405, 505; certificate of deposit, 56; causa mor 
tis, 348; delivery, 157; iuter vivos, 364, 424; of lana 
16; parol, 444. 

Guaranty, 56, 157, 180, 204, 325. 

Guardian, bond, 464. 

Guardian and Ward, 35, 56, 304, 384, 424. 


Habeas Corpus, 344, 383, 444, 464; contempt, 344. 
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Highway, 56, 116, 157, 384, 485, 505; 


abandonment, 136; 


boundaries, 136, 342; obstruction, 186; dedication, 
180; defects, 405. 
Homestead, 16, 75, 180, 245, 38., 405, 505; abandonment, 


57, 365, 405, 464, 485; conveyance, 117; exemption, 
444; mortgage, 464; saic, 35, 444. 

Homicide, 15. 84, 74, 135, 156, 178, 208, 223, 243, 244, 263, 283, 
303, 343, 363, 364, 43, 423, 463, 464, 483, 504. 

Husband and Wife, 35, 76, 167, 180, 204, 265, 204, 384, 405, 
445, 464,505; alimony, 445; community property, 117, 
136, 365, 425, 485. 

Indians, 157. 

Infant, conveyance, 

Injunction, 35, 56, i, l 
304, 445, 464, 505; nd, 
nuisance, $35. 

Innkeeper, 284. 

Innkeeper’s Lien, 5t. 

Insane Person 36. 

Insanity, 265, 485. 

Insolvency, 36, 76, 180, 445, 
ences, 180. 

Insurance, 56, 97, 137, 181, 245, 265, 825, 344, “S84, 385, 405, 
425, 464, 485 assignment, 117; cancel. stion, 485; 
conditions, * 265; proof of loss, 307, 464. 

Insurance Companies, 265. 

Interest, 204, 325; usury, 16. 

Intervleader, 137. 

Interstate Commerce Act, 266. 

Intoxicating Liquors, 16, 36, 57,97, 204, 205, 206, 225, 245, 254, 
305, 825, 544, 365, 425, 445, 464, 465,506; license, 446; local 
option law, 1583; sale on Sunday, 137 

Irrigation, 245, 428. 

Judze, disqualification, 181. 

Judgmeni, 36, 57, ©), 137, 158, 205, 2 225, 266, 284, 305, 326, 344, 
386, 425, -62, 465 assignee, lel, 205; cunce lation, 284; 
coll: iteral, attaci: 57, 117, isl, 423, 405, 485, 506; confes- 
sion, 16, 36; default, 16, 36, 97, 245, 405; deficiency, 425; 

uxce sive Verdict, "158; injunction, 181; insolvency, 
506; jurisdiction, 97; justice, 205; lien, 121, 225, 284, 105; 
limitation, 385; mistake, 445; of appe!late court, 97; 
presumption, 158; res judicata, 117; supersedeas, 181; 
vacating, 205; vacation, 245, 266, 445. 

Judicial Notice, 365. 

Judicial Sale, 117, 158. 

Justice of the Peace, 16, 08, S44, 46. 

Kidnapping, 423. 

Landlord and Tenant, 76, 97, 181, 225, 245, 285, 805, 3826, 
344, 365, 385, 425, 445, 465, 485, 506; fixtures, 26; for- 
feiture of lease, 36. 

Landlord’s Lien, 305, 455. 

Larceny, 34, 208, 283, 303; by bailee, 223. 

Lease, 506; equitable conversion, 117; execution, 266. 

Legislature, 137. 

Libel, 16, 36, 97, 181, 225, 365, 885, 425, 445, 506; cor- 
poration, 445; mercantile agency, 181; privileged 
communication, 326. 

Lien, bail bond, 305; for wages 405; 
ugister, 155; of loggers, 365; wages, 
men, 488. 

Life Insurance, 16, 86, 182, 225, 446, 485. 

Limitation of Actions, 16, 17, 76,97, 18%, 187, 140, 176, 182, 
185, 205, 225, 245, 281, 326, 385, 406, 425, 446, 465, 485. 

Livery Stable Keeper, 362; lien, 117. 

Lotteries, 6. 

Lunaties, 425. 

Malicious Prosecution, 

» 436. 

Mandamus, 57, 117, 
463, 48° 

Marine A 506. 

Maritime Lien, 345, 461. 

Marriage, 224, 285,506; breach of promise of, 822; citizen- 
ship, 304; mental capacity, 182. 

Married Woman, i6, 17,97, 117, 182, 183, 225, 266, 205, 326, 
ig 402; contract, 468; estoppel, 97; separate estate, 








guardianship, 504. 
, 137, 138, 158, 180, 
56, 180; dumages, 





248, 254, 
; liquor 





455; discharge, 25; prefer- 





266, 326, : 


logging, 326; of 
’44; warehouse- 


182, 225, 405; probable cause, 57, 


158, 159, 182, 285, 802, 344, 365, 385, 446, 


Master and Servant, 76, 157, 205, 245, 285, 305, 465; assump- 
tion of risk, 17, 36, 57, 97, 137, 245, 266, 405, 486, 506; dan- 
gerous premises, 17, 6, 266, "436; defective appliance, 
36, 425; defective machinery, 406; fellow-servant, 17, 
57, 245, 826, 345, 506; minor employee, 182; negligence, 
97, 117, 137, 182, 266, 326, 345, 385, 406, 425, 465, 486; wages, 
182. 


Mechanic’s Lien, 17, 36, 37, 57, 76, 77, 97, 98, 118, 134, 158, 182, 


183, 205, 226, 246, 266, 285, 305, 345, 365, 366, "385, 406, 425, 
446, 465, 505 ; estoppel, 97. 
Mines and Mining, 
Mistake, 287. 


37, 98, 205, 226, 285, 205, 326, 385, 506. 








Monopolies, 37. 

Mortgage, 18, 57, 118, 158, 182, 183, 205, 206, 22%, 226, 266, 267, 
255, 205, 385, 386, 426, 443, 446, 486; ulteration, 175; as 
signument, 17, 226: bonds, 806; cancellation, 77, 115; 
community property, 77; covenant, Ils; discharge, 
266 ; dower, 246; estoppel, 17, 486; foreelosure, 17, 37, 
57, 77, 98, 157, 158, 183, 205, 246, 305, 345, 385, 496, 446: of 
crops, 18; merger, 267; power of sale, 305; priority, 
18%, 205; receiver, 18; recording, 37, 98; redemption, 
183; sale. 366; subrogation, 147, 183, 266, 345, 465, 486; 
tuxes, 445; usury, %%&, 158. 

Municipal Bonds, 462. 

Municipal Corporation, 18, 37, 57, 58, 73, 77, 98,117, 15s, 
183, 184, 206, 226, 246, 285, 306, 326, 327, 366, 406, 426, 465, 
466, 486, 506; assessment, 386; bonds, ‘46, 366; change 
of grade, 18; changing strect grade, 246; defective 
bridge, 188; cefective sidewalk, 267; defective strect, 
128, 158, 206, 306, 326, 346; election, 158, 486; electric 
railway, 18; estoppel, 183; improvements, 118; in 
corporation, 183; negligence, 184; nuisance, 356; 
ordinance, 18, 158, 184, 246, 306, 346, 366, 486, 506; public 
improvement, 153, 526, 886,426; pawnbrokers, 45: 
streets, 159, 506; street grades, 267, 285; street itm 
provements, 206, 226, 366; water rates, 246. 

Municipal Eiection, 159. 

Municipal Taxation, 226. 

Mutual Benefit Insurance, LIS, 366, 446. 

Mutual Benefit Society, 58, 77, 386, 466, 507. 

National Banks, 226, 322, 327, 406, 408, 442; cancellation, 
286; embezzlement, 246; insolvency, 118; itra 
vires, 118. 

Ne Exeat, 267. 

Negligence, 37, 98, 159, 184, 
486, 487, bor: ; dangerous premises, 
118; telephone company, 2.6 

Negotiable Instrument, 18, 37, 58, 77, 98, 138, 159, 184, 206, 
226, 246, 247, 267, 286, 327, 346, 366, 386, 406, 426, 440, 
447, 466,487, 507; alteration, 138, 406; consideration, 
138, 306, 346, 487; counterclaim, 446; demand and 
protest, 184; fraud, 138; illegal guaranty, 346; in 
dorsement, 306; interest, 206; payment, 446; protest, 
98, 226, 286; signature, 77; Sunday, 206, 286; surety 
118; waiver of protest, 77. 

New Trial, 206, 286, 386, 426, 466. 

Notary lublic, 37. 

Notice, service of papers, 58. 

Novation, 77, 247, 306, 386. 

Nuisance, 58, 78, 120, 184, 496, 427; injunction, 18, 98, 1 
obstructing navigable stream, 184. 

Oifice and Officers, 227, 247, #66, 386, 427 
206, 207; vacancy, 406. 

Oklahoma, 286. 

Oleomargurine, 98, 30%. 

Parent and Child, 119, 347, 405, 427, 488, 507. 

Parties, 37. 

Partition, 98, 185, 386, 427, 466. 

Partnership, 18, 38, 98, 137, 155, 159, 185, 207, 267, 256, 
306, 827, 346, 548, 366, 406, 427, 447, 487, 507; accounting, 
38, 58, 487; dissolution, 207, 267, 2366: exemption, 26; 
novation, 507. 

Party Wall, 247. 

Payment, 38, 286, 
19; receipt, 19. 

Peddler 119. 

Perjury, 263, 825, 36%. 

Photographs, 443. 

Pleading, 98, 119, 207, 286, 306, 467, asi, 406, i27; amend 
ment, 427; general denial, 18; justice’s court, %™.: 
set-off, 286; statute of frauds, 286. 

Pledge, 33, 185; corporate stock, 267; saie, 467. 

Practice, 307. 

Preference, 154, 225, 422, 502. 

Principal and Agent, 19, 98, 99, 119, 138, 159, 185, 227, 258, 
327, 346, 406, 427, 447, 487; notice, 78. 

Principal and Surety, 19, 58, 138, 267, 34 

Prize Fighting, 303. 

Process, 99, 307, 487; publication, 
367; summons, 20. 

Prohibition, 58, 207, 328, 367. 

Prostitution, 263. 

Public Land, 19, 38, 58, 99, 159, 227, 247, 267, 827, 347,367 
387, 427, 467, 507; ditches, 138. 

Publie Policy, 78. 

Quieting Title, 58, 99, 138, 185, 267, 286, 287, 

Quo Warranto, 38, 185, 267, 364, 387, 507. 

Railroad Commissioners, 115. 

Railroad Company, 38,78, 99,139, 154, 185, 186, 267, 228, 
267, 307, 327, 347, 407; aid ow My 185, 447; bonds and 

consolidation, 119, 186, 227; electric 









206, 226, 267, 827, 406, 426, 406, 
118, 236, 466; fires: 


; impeachment, 


886, 487; appropriation, 78; by check, 








7, 445, 466 


138, 207; service, 78, 327, 


347, 367, 447, 487 


mor tzages, 59: 
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railway, 18, 19; electric street railway, 487; elevated 
railroad, 207, 387; fences, 59; fires, 227, 247, 467; kill- 
ing stock, 207, 467; negligence, 59, 119, 207, 227, 267, 
287, 327, 347, 367, 387, 407, 447, 467, 487, 507; overflowing 
land, 487; receiver, 119, 287, 407; stock killing, 19, 
186, 227, 247, 347, 407, 507; street railway, 19, 38, 78, 
99, 119, 139, 159, 186, 307, 367, 467; ultra vires, 327. 


Rape, 95, 203, 263. 

Real Estate Agent, 99, 268, 387, 407; adjoining owners, 
159; commissions, 15%, 186, 247, 367, 428, 447, 487: com- 
pensation, 139. 

teal Estate Broker, 33. 

teceivers, 19, 179, 186, 247, 847, 447: appointment, 307, 407, 
488; estoppel, 428; insolvent corporation, 467; pow- 
ers, 507. 

Receiving Stolen Property, 424. 

Record, 159; examination of, 307; notice, 99; sealed in 
eons hy 59 

Keference, 368, :, 407. 

Release, 207: rescission, 186. 

Religious Society, 59, 488. 

Removal of Causes, 38, 59, 186, 328, 347, 407, 447, 507. 

Replevin, 19, 38, 76, 96, 99, 186, 228, 268, 428. 

Res Judicata, 38, 57, 59, 119, 159, 207,284, 368, 387, 407, 465, 
467, 507. 

Riparian Rights, 288, 388, 428. 

Robbery, 175, 504. 

Sale, 99, 119, 186, 208, 228, 268, 287, 387, 407, 428; acceptance 
of offer, 268, 328; by assignee, 19; by sample, 19; con- 
ditional saie, 35, 186, 287, 347, 468; damages for fraud, 
119; delivery of goods, 467; implied warranty, 186; 
loss in transit, 19; on approval, 187; option, 187; 
pleading, 468; possession, 347; rescission, 139, 187, 
328, 428, 468, 5075 revocation, 347; warranty, 39, 99, 9. 
139, 160, 187, 228, 307, 368, 387, 407, 428, 447, 468, 488, 508. 

school Board, 208. | 

School District, 119, 268, 257. 

self Defense, 203, 263, 468, 483 

Sentences, 244, 264. 

Service, 139. 

Set-off, 406. 

Sheriff, 408, 488. 

Shipping, 348; emigrant passengers, 187. 

Slander, 203, 348. 

Specific Performance, 39, 57,78, 99,120, 139, 160, 187, 228, 
287, 348, 368, 387, 388, 408, 428, 447, 488, 

Stare Decisis, 39. 

State Treasurer, 20. 

Statute, 268, 408; conilict, 388; enactment, 100,.120; for- 
eign corporation, 247; repeal by implication, 120; 
subrogation, 468; substitution, 37. 

summons, 20. 

Sunday Law, 34s. 

Swindling, 244. ‘ 





Taxation, 34, 100, 160, 228, 247, 248, 268, 287, 307, 448, 428, 448, 


assessinent, 20; corporate —— 134, 287; corpora. 
tion, 20, 187, 448; equalization, 228; exemption, 307, 
45; foreign corporation, 429; inheritance tax, 139; 
injune tion, 187; ; interstate commerce, 59; license, 59; 
life tenant, 139; manufacturing corporation, : 
money de posited in bank, 208; national bank, 

ni itional bank shares, 120; of corporations, 208 ; - 
demption, 468. 


Pax Deed, 248; description, 20. 
Tax Lien, 187. 


Tax Sale, 55, 247; collateral attack, 160. 





Tax Title, 288; e stoppel, 160. 

Telegri iph Company, 20, 120, 160, 208, 245, 268, 288; limit- 
ing liability, 189; measure of damages, 59; negli- 
renee, 206. 





Tenancy in Common, 29, 507. 

Tender, 20, 308. 

Theft, 74. 

Threats, 424. 

at 140; defective highway, 20, 189; incorporation, 
2. 


Town Sites, 408. 

Trade-mark, 248. 

Trade-name, infringement, 348. 

Trespass, 115, 228, 268, 288, 308, 388, 448, 468, 488, 508: by 
animals, 228. 

Trespass to Try Title, 20, 388, 448. 

Trespassing Animais, 486. 

Trial, 100.160, 187, 188, 248, 308; amendment of verdict, 
183; by jury, 160; challenge to jury, 187; credibility 
of witness, 328; directing verdict, 59; duress, 100; 
examination of witness, 208; instructions, 39, 425; 
jurors, 428; jury, 508; misconduct of judge, 20; mis 
conduct of jury, 100, 139, 188; waiver of jury, 188; 
witness, 425. 

Trover, 308. 

Trust, express trust, 20; fire insurance combination, 
248; gift, 348; insolvency, 120; resulting, 140; result 
ing trust, 448. 

Trust and Trustee, 39, 60,78, 140, 288, 368, 408, 508; ac 
counting, 308; declaration, 160, 508; following trust 
funds, 134; implied trust, 188; misappropriation, 
448: precatory trust, 188; removal, 485; resulting 
trust, 188, 488. 

United States, claims, 14. 

Unlawful Detainer, 188, 285, 445. 

Usury, 39, 308, 408. 

Vendor and jomion, 60, 78,79, 100, 120, 140, 188, 208, 408, 
328, 348, 368, , 508; assumption of mortgage, 78; 
rescission, XN 

Vendor's Lien, 188, 248, 288, 308, 348, 368, 408, 445 

Venue, 246. 

Villages, annexing territory, 140. 

Warehouseman, lien, 488. 

Water Companies, 74, 208, 288; condemnation of land, 
20. 








Waters, 39; irregation companies, 140; obstruction, 1S, 
140; percolation, 188; surface water, 39, 140, 248. 

Water and Water Courses, 79, 268, 288, 328, 368, 368, 428, 
508; appropriations, 448; irrigation, 448; surface 
Water, 448, 488. 

Wife’s Separate Estate, 428. 

Will, 288, 428, 368, 508; absolute gift 79; alteration, 79; 
bequest, 388; bequest to charity, 79; capacity, 79; 
charitable bequest, charitable devise, 328; char- 
ities, 228; codicil, 385; compensation of trustee, 408: 
construction, 20; contest, 348; conversion, 60; de 
scription of devisee, 39, 328; devise, 388; devisees, 79, 
140; disinheritance, 308; distribution, 488; domicile, 
408; election by devisee, 488 ; equitable estate, 60; 
estate, 245; estate devised, 120, 248 ; evidence 228 ; exe- 
cution, 120: heirs, 20, 308; legatees, 79, 188; life estate, 
188, 388; limitation of power r, 248; mental capacity,580 ; 
perpetuities, 468; power, 228; power of sale, 60; prec 

+ atory words, 160; publication, 12; precatory trust, 
188; privileged communications, 448; “representa 
tive,” 140; revocation, 39, 52, 408; revocation of be 
quest, 308; rule in Shelley’s case, 160; sale of land, 
308; sule of stock, 60; specific legacy, 468; substitu- 
tion of legatees, 79; testamentary capacity, 140, 383; 
testamentary powers, 188; trust, 20, 120, 428; undue 
influence, 79, 228; vested interest, 140; witne sses, 468. 

Witness, accused as, 244; adverse party, 228; confiden 
tial communication, 100; cross-examination, 444; 
husband and wife, 120, 140, 508; impeachment, 283, 
308, 364, 408; refreshing equpery. 160; self crimina 
tion, 408; trans: action with @e ent, "9, 100, 188, 208, 
248, 388, 46%. 

Wrongful "Attachment, 203, 343. 









